DECISIONS 


OF THE 


Supreme Court of Florida, 


AT 


JANUARY TERM, 1855, 
HELD AT TALLAHASSEE. 


Freperitck R. Correx, Arretiant, vs, Haver T. Biocxer, 


AnD James D. TrapEWwELL, IN HISOWN RIGHT AND as Ap- 
MINISTRATOR, &c., oF Wittram Trapeweit, Deceasep, Ar- 
PELLEES. 

1. To constitute a trust or Equitable Mortgage, there must be a specific agree- 
ment between the parties in interest, and to be affected by it; there must .al- 
so be a valuable consideration. 

2. The case of Philips vs. Hawkins, 1 Florida, R. 362, commented on and ex- 
plained. 

3. A sale of mortgagee’s interest under execution does not confer a complete title 
in personalty ,but gives the mortgagee’s rights subject to redemption by the 
mortgagor. 

4. Notice to creditors to file their claims does not sustaina bar under the 
Statute. The Statute should be strictly pursued and its terms complied with. 


Appeal from a decree of Leon Circuit Court. 
It appears from the record, that Frederick R. Cotten, 
on the second day of January, 1844, purchased from James 
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and other property in Leon County, and took from them a 
conveyance with general warranty. Three of the slaves 
purchased, viz: Alfred, Lewis and James, had been on the 
seventh day of April, 1840, mortgaged to the Southern 
Life Insurance and Trust Company, to secure the sum of 
$4200. Of this mortgage, Cotten alleges that he had no 
actual knowledge at the time of the purchase aforesaid, 
and that the T'radewells represented to him that the slaves 
so purchased were entirely unencumbered. Subsequently, 
and on the third day of June, 1850, Cotten ascertaining 
the existence of the mortgage covering as aforesaid seve- 
ral of the slaves purchased by him, procured by purchase 
from the Southern Life Insurance and Trust Company, a 
transfer thereof, together with the bond to secure which 


it had been given. 
Italso appears, that on the ninth day of January, 1844, 


@ few days after the sale to Cotten, James D., and William 
‘Tradewell had a settlement of their affairs, including the 
sale to Cotten, by which it was agreed that William Trade- 
well was still indebted to James D. Tradewell in the sum 
of two thousand dollars, to which was to be added the sum 
of one thousand dollars that day advanced, for which two 
amounts William Tradewell executed his note payable in 
four equal annual instalments. It was further understood 
and agreed by the settlement aforesaid, that William 
Tradewell was “ to release the negroes, Alfred, Lewis and 
“James, sold to Mr. F. R. Cotten, from a mortgage on 
“them held bythe Southern Life Insurance and Trust Com- 
“ pany and is to substitute for them three of his own indi- 
“ vidual negroes, to wit: Moses, Nancy and Charlotte.” 

It also appears that William Tradewell on the seventh 
day of April, 1842, mortgaged to James D. Tradewell the 
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said negroes, Moses, Nancy and Charlotte, with other 
property, to secure the payment of a bond for the sum of 
twenty-two thousand dollars, which bond and mortgage 
were duly recorded in the Clerk’s office of said Circuit 
Court. Neither the original bond nor mortgage was _ pro- 
duced at the hearing in the Court below, but only copies 
from the records were read. 

It also appears that Haley T. Blocker obtained a judg- 
ment in Leon Circuit Court, against James D. Tradewell, 
and caused the execution which issued thereon, 
to be levied on the said slaves, Moses, Nancy and Char- 
lotte, which had been mortgaged as aforesaid by said Wil- 
liam to James D. Tradewell, and the said slaves were 
accordingly sold onthe third day of February,. 1851, 
the proceeds whereof remained in the hands of the 
Sheriff to abide the result of this proceeding. 

Cotten filed his bill, claiming that the agreement be- 
tween the Tradewells, of the ninth of January, 1844, by 
which William Tradewell stipulated to substitute three of 
his own negroes for three sold to Cotten covered by the 
mortgage to the Southern Life Insurance and Trust Com- 
pany, constituted a trust in his behalf, which a Court of E- 
quity should enforce—that the mortgage from William 
Tradewell to James D. Tradewell, if it ever was valid, 
was no longer in force, as the debt to secure which it was 
given, had long since been paid, and therefore, that Block- 
er could not levy his execution against James D. Trade- 
well as the holder of a subsisting unpaid mortgage cover- 
ing the property levied on. 

Cotten further claimed, that if it should be decreed that 
the agreement between the Tradewells aforesaid, created 
no trust or Equitable lien in his favor, then that as the hol- 
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io of the bond aad. muentenen givento the Southern Life 
Insurance and Trust Company, he is a creditor of the es- 
tate of William Tradewell, and entitled to the proceeds of 
the sale of said slaves, or a prorata share thereof. 

The Defendant, Blocker, insisted in his answer, that the 
mortgage executed by William Tradewell to James D. 
Tradewell, on the seventh day of April, 1842, is a subsist- 
ing mortgage, the debtto secure which it was given or a 
part thereof, being still due and unpaid; and that as the 
condition of the said mortgage had become forfeited he 
was entitled to levy his execution against James D. Trade- 
well on the property embraced therein. 

Blocker also insisted, that James D. Tradewell was a 
creditor of the estate of William Tradewell, and that he 
was entitled to claim in a Court of Equity, the application 
to the debt due him by James D. Tradewell, of the pro ra- 
ta share, which James D. Tradewell would be entitled to 
receive out of the estate of William Tradewell. He also 
insists, that Cotten failed to present his claim against the 
estate of William Tradewell until it was barred by the 
Statutes of this State. 

A witness was examinedas to the value of the negroes, 
Alfred, Lewis and James, and also of Moses, Nancy and 
Charlotte who testified that the value of the three first nam- 
ed, at the date of the settlement between the Tradewells 
was about four hundred dollarsmore than the value of the 
three last named. 

The Court below, dismissed the Bill with costs, end Cot- 
ten appealed. 

M. D. Papy for Appellant. 

D. W. Gwynn and W. Call for Appellee, Blocker. 

BALTZELL, C. J., delivered the opinion of the Court, 

William Tradewell and James Tradewell on the second 
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day of January, 1844, sold to F. R. Cotten their plantation 
and slaves, and other property, conveying the same with 
general warranty. A portion of the slaves, consisting of 
negroes Lewis, Alfred and James, by mortgage, bearing 
date seventh April, 1840, had been conveyed to the South- 
ern Life Insurance and Trust Company, by Wm. Trade- 
well to secure payment of the sum of $4200. On the 
ninth of January, 1844, the Tradewells had a settlement of 
their affairs and agreed amongst themselves that Wm. 
Tradewell should “ release these negroes from the mort- 
“ gage aforesaid and substitute for them, three of his own 
“ negroes, Moses, Nancy and Charlotte.” This agreement . 
was never executed on the part of Tradewell, ‘nor was the 
mortgage paid, but Cotten, to save himself, bought the 
Bank mortgage and took an assignment to himself. Ne- 
groes, Moses and others were levied upon at the instance 
of Haley T. Blocker, a judgment creditor of James Trade- 
well, and the proceeds of the execution being in the hands 
of the Sheriff, it was agreed that they should abide the re- 
sult of a suit instituted by Cotten. He accordingly filed 
his Bill, setting up the facts aforesaid, and claiming to 
have an Equitable lien, or mortgage, or trust upon this pro- 
perty, the negroes, Moses, Nancy and Charlotte, by 
virtue of the agreement between the Tradewells, made in 
his favor, or at all events, that his claim as a creditor of 
Wm. Tradewell by virtue of the assignment of the mort- 
gage aforesaid, be allowed pro rata out of the said fund. 
After a hearing of the case upon the pleadings and exhib- 
its, the Court dismissed the Bill, and Cotten has appealed 
to this Court. 

We agree in opinion with the Court below that this a- 
greement of Wm. Tradewell, cannot be regarded asa lien or 
mortgage in favor of Cotten. It is scarcely more indeed 
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than the expression of a design on his part to do something. 
To effectthe substitution of property in place of that mort- 
gaged, requires a new mortgage, with the forms and requi 
sites of a new contract. In the first place, there must be 
execution on the part of the mortgagor; in the next place 
acceptance on the part of the mortgagee. In addition to this, 
arelease of the property, tobetaken from the mortgagee. To 
carry out the designs of the parties, Wm. Tradewell should 
have mortgaged negroes, Moses, Nancy and Charlotte, to 
the Life Insurance and Trust Company. They should have 
released the negroes, Alfred, Lewis and James. _ By this 
means the substitution proposed, would have been brought 
about. But Wm. Tradewell never moved in the matter, 
for anything appearing in the record, and from the testi- 
mony of one of the witnesses, the Bank with propriety 
could not have accepted the proposition as the negroes pro- 
posed to be substituted, were not worth as much as the oth- 
ers by four hundred dollars. Undoubtedly the effect of 
treating it as a mortgage, would be to give the Bank a 
double mortgage, or to add three more negroes to its secu- 
rity without any gain on the part of the Tradewells, and 
without any approval or consent of theirs expressed to the 
Bank; in other words, without an agreement to that effect, 
on their part, with the Bank. These remarks are applica- 
ble to the case of Cotten, after his assignment of the Bank 
mortgage. By it he stands in no better position than the 
Bank. He has its rights and no more. 

The question arises yet, whether a trust was created a by 
this agreement in favor of Cotten. Itis very clear if it 
had been carried out, as contemplated, it would have en- 
ured to his benefit, by releasing negroes he had bought and 
which were subject to the mortgage of the Bank. And 
certainly, if such a result can be brought about consistent- 
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ly with principle, it would be greatly desirable. The diffi- 
culty lies in the complexity of the subject, as already ex- 
plained. The agreement is not with Cotten, and depended 
for its execution not upon the Tradewells, but upon a third 
party—the Bank. And it cannot otherwise be regarded 
than in connection with the Bank. It does not admit. or 
declare an obligation to Cotten, such as would be the ef- 
fect of declaring a trust for him. If Tradewell had so de- 
signed, he would have agreed directly with Cotten, and 
givento him these negroes asa protection against the 
Bank mortgage, and authorizedhim to use them as such, 
or declared that he held them in trust to indemnify Cotten. 
But he does nothing of the kind. In a private agreement 
between himself and brother, not communicated to Cotten, 
he engages to effect the arrangement himself and using 
his own time, means and opportunity. 

There are several objections to the enforcing the agree- 
ment as a trust onthe part of Cotten. 

lst. He was a stranger to the agreement. It remained 
with the author of it and was not acted upon to the time of 
his death, which is a strong circumstance against it. Hill 
on Trust., 85; 12 Vesey, 39; 2 Mallory, 267. 

There was no consideration proceeding from him. It is 
true there was a warranty in existence, but that was an 
executed agreement some nine days previous, and there 
was nothing new to call this agreement into action. The 
covenant of warranty was a past consideration. A valu- 
able consideration is requisite to put the Court in motion 
Hill on Trust., 83. Note. There was nothing distinct and 
perfect, complete and unequivocal inthe agreement, but 
on the contrary a design incapable of execution, andimper: 
fect. Hill on Trust., 87; 1 Mad., 176; 3 Brown Chy., 
12; 8 Sim 324. 
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The following principles are given as the result of the 
authorities in application to voluntary trusts: “A clear 
declaration of trust contained in, or accompanying the 
deed which passes the legal estate, will create a perfect 
executed trust, and will be established.” 

‘A clear declaration or direction by a party, that the 
property shall be held in trust for the object of his surety, 
though unaccompanied by a deed or other act divesting him- 
self of the legal estate, is an executed trust and will be 
enforced.” 

“If a party having the equitable interest of property, ex- 
ecute a formal instrument directing the trustee in whom the 
legal interest is vested, to holdin trust for a volunteer, and 
this direction is accepted and acted upon by the trustee, 
that is an executed trust.” Hill on Trustees, 88—9. 

The party having failed to declare a trust to Cotten, or 
to create an interest in his favor, by certain and definite ex- 
pressions, it is not for the Court toremedy the defect. We 
have no option left, but to declare the act as the expression 
of a design, laudable in its character, and which should 
have been carried into execution, but which is not in the 
rightful power of the Court to enforce. It is proper to state 
that we have examined with proper care the authorities 
submitted to us, but donot find them to sustain the principles 
contended for. 

Whilst Cotten then has not an equitable claim or trust, 
he is yet acreditor of Wm. Tradewell, by virtue of the as- 
signment of the Bank mortgage, and as _ having released 
the incumbrance on the estate purchased from the Trade- 
wells. This he is entitled to, unless indeed he is excluded, 
by not having filed his claim with the administrator of 
Tradewell. The evidence on this point is too vague and 
indefinite to sustain the objection. The advertisement is 





TERM AT TALLAHASSEE, 1855. 9 








Cotten vs. Blocker, and J. D., and Wm. Tradewell.— Opinion of Court. 








not given, nor is the Statute pursued in other respects, as 
in the case of Laverty vs. Filyaw. To make the objection 
available, the Statute should be strictly pursued. The bill 
then should have been retained to adjudicate these rights of 
Cotten, as a creditor of Wm. Tradewell. 


We have now to consider the claim of Blocker. It is 
based upon a sale under execution of the interest of James 
Tradewell, as mortgagee of Wm. Tradewell, by deed dated 
tenth April, 1842, to secure payment of $22,000 in annual 
instalments of $2,750 each, payable in 1843, ’45, ’46, ’47, 
48,49 and ’50. Under the idea that these instalments, or 
some of them, were unpaid, the mortgagee’s right was le- 
vied upon, under the ruling of this Court, in the case of 
Phillips vs. Hawkins, 1 Florida Reports, 362. It has been 
erroneously supposed, that a sale of the right of a mortga- 
gee under this decision, would vest the complete title in 
the purchaser, andthis misapprehension, has led to the con- 
sideration of the decision, as neither founded in law nor 
supported by the authority of other Courts. In the first 
place, the ruling does not conflict in the slightest degree 
with the right of the mortgagor to redeem after the sale. 
4 Howard, 101; 8 Johnson, 96 ; 12 Wendell, 61 ; 1 Bre- 
vard, 286 ; 9 Porter, 472 ; 7 Monroe, 384. As to the rule 
itself, the difficulty is to find an adverse opinion on the part 
of the English or American Judges. The Supreme Court 
of the United States, in the case of Kenzie vs. Bronson, 
say: “according to the long settled rules of law and Equity 
“ in the United States, in all the States whose juris- 
“prudence has been modelled upon the principles of the 
“ common law, the legal title to the premises in question 
“ vested in the complainant, upon the failure of the mort- 
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“gagor to comply with the conditions contained in the mort- 
“ gage, and at law he had a right tosue for and recover 
“the land itself.” 6 Howard, S. C., 311. 

The Supreme Court of Mississippi, say: “the mortgagee 
“of personal property, immediately on the non perform- 
“ance of the condition, is regarded as absolute owner of 
“the property mortgaged.” 4Smde. & Mar., 153. 

The Supreme Court of New York say: “a mortgage is 
“ an immediate sale to the mortgagee, with the privilege of 
“the mortgagor to redeem.” 3 Cow., 174. 

To refer to the numerous adjudications in the States on 
the precise question, would swell this opinion to an unrea- 
sonable length. In addition to those cited in Phillips vs. 
Hawkins, we add the following: 1 Bailey, S Car., 527; 
1 McCord’s Chy., 489; 1 Harper, 275; 9 Porter, 474; 5, 
Ala. ; 6 Shepley, 357. Commentators and writers of dis- 
tinction on the law, concur in the same opinion. Thus: “a 
mortgage of personal property isa conditional transfer or 
conveyance of the property itself, and if the condition is 
not duly performed, the whole title vests absolutely at law 
in the mortgagee, exactly as it does in a mortgage of lands.” 

1 Story’s Eq. Jur., 372 § 1030. 

Story on Bailments ; 4 Kent 138—9. 
Coote on Mortgages, “ 

2 Hilliard “« 344. 

It is proper to say, we have been informed that a differ- 
ent practice prevails in the State of Georgia, and it is prob- 
able this fact has led to the general misapprehension pre- 
vailing on the subject. Ifthe property mortgaged, on the 
failure of the mortgagor to perform the condition by paying 
the debtdue by the very terms of the contract, becomes at 
law, the property ofthe mortgagee, what is there to ex- 
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empt it from the payment of his debts by execution? The 
reference to authorities in the case of Phillips vs. Hawkins, 
shows that this is done elsewhere, in accordance with au- 
thority, and we see nothing in our Statutes, orin principle 


to prevent the operation of the rule here. 
We have said that the sale of the interest of James 


Tradewell as mortgagee, conferred uponthe purchaser un- 
der the execution, not the absolute right to the property, 
but his right and interest, asif he had assigned the mort- 
gage himself, instead of having it sold by the Sheriff.— 
Blocker is then such assignee,and stands in the place of 
James Tradewell. The mortgagor, Wm. Tradewell, and 
his representatives have the right of redemption by paying 
up the amount due. This is the position which Blocker 
occupies to the property, and the case being in Equity, and 
all the parties before the Court, it may well ascertain the 
extent and value of thisinterest. The mortgage is com- 
plained of as fraudulent. Whilst there are circumstances 
about it, not altogether satisfactory to us, yet we prefer 
that this matter be ascertained by the Judge below on a 
new hearing, with the assistance of a jury, if deemed pru- 
dent and necessary. The original bondshould beproduced 
if tobe had. Itseems that the bond is very nearly, if not 
wholly paid; if this be the fact, then Blocker has no rights 


under his execution, whatever may be his rights as a credi- 
tor of Wm. Tradewell. 
Whilst then we concur with the Circuit Court as to the 


Equities of Cotten, under the agreement of Wm. Tradewell, 
we differ as to the absolute dismissal of the bill. It should, 
in our opinion, have been retained as a creditor’s bill, and 
be proceeded with accordingly. . The decree is, therefore, 
reversed and set aside with costs, and the cause remanded 
for further proceedings not inconsistent with this opinion. 
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Joun H. Ruopes, Puamtirr iy Error vs. W. P. Mosetey, 
Derenpant 1n Error. 
1. Notice should be given to the party in interest, of an application to establish 


a lost paper. 
2. An officer of the Court has no right to use the names of parties to an ap- 


plication of his own for such purpose. 
For a statement of the facts, reference is made tothe opin- 
ion of the Court. 
Archer & Papy for Plaintiff in Error. 
W. Cail for Defendant in Error. 
BALTZELL, C. J., delivered the opinion of the Court. 
The Sheriff of Leon County made an affidavit, alleging 
thata writ of fi. fa., issued by the Clerk of the Circuit 
Court tothe Sheriff in favor of Wm. P. Moseley vs. John 
H. Rhodes—that the original, of which a copy was in his 
possession, has been lost or mislaid, a copy of which he at- 
taches to his affidavit. 
At the October Term, 1853, the following entry was 
made: 
Wm. P. Moseley, Plaintiff, ba petition of Sheriff to es- 





vs. tablish lost execution. 

John H. Rhodes, Defendant 

“It appearing to the Court from the petition and accom- 
panying papers filed by the Sheriffof Leon County in the 
case, that a pluries writ of Execution was issued from the 
Clerk’s Office, and that the said writ was lost or mislaid, &c. 

“ It is therefore ordered, that the said copy be establish- 
ed in lieu of the original and be valid for all purposes for 
which the original writ of execution would have been.” 

Ithas not been denied that the Court has power to es- 
tablish lost papers, but the action complained of in this 
instance is that nonotice was given. 

Another irregularity is evident, that the Sheriff has no 
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power to originate motions or present questions in the 
name of the parties, for the action of the Court. The par- 
ties themselves are alone competent to this duty. 

The petition should be theirs andin the form of an ap- 
plication, with notice to the adverse party. We are satis- 
tied that the irregularity escaped the attention of the learn- 
ed Judge who presides in that Court. 

The order will be set aside, with leave to the parties to 
renew their motion in a proper manner. 








L. A. Harpee & Co., AppeLLants, vs. Georce LancrorpD, 


APPELLEE. 


1. The provision contained in the 4th paragraph of the 3rd., Section of the 
Act of 1834, (Thomp. Dig., 379,) which requires that “ the evidence shall 
be confined strictly and exclusively to the state of facts alleged in the plain- 
tiff’s affidavit, as they existed at the time of issuing the attachment ’’ has re- 
ference only to cases pending at the time of the passage of the Act. 


2. The decision in the case of Kennedy vs. Mitchell, (4 Florida R., 457) which 
is an adjudication upon the proviso contained in the 5th paragraph of the 
same section, referred to and approved. 

3. It is a general rule to be observed in the construction of Statutes, that where 
they provide extraordinary remedies, they should be strictly construed. But 
in view of the fact that there exists no provision for “ special bail” in this 
State, that rule may be somewhat relaxed in its application to the attachment 
laws, whenever by so doing the cause of justice may be advanced, 

4. A debtor may by his declarations of intention, or avowal of design, in regard 
to the fraudulent disposal of his property, bring himself as effectually under’ 
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the operation of the Statute,as by the commission of any overt act, either 


consummated or in progress of consummation. 
5. It is a safe rule to be adopted in respect to the admission of evidence, on the 


trial of the issue of fraud or no fraud, arising under the attachment law, 
that the evidence whether consisting of overt acts, or mere declarations of 
intention, shall not have transpired at so remote a period as to prevent their 
becoming a part of the res geste, and the determination of this, must be 
left to the sound discretion of the Judge, presiding at the trial of the issue- 


Appeal from the Circuit Court of Columbia County, Hon. 
J. J. Finley presiding. 

This was an action of assumpsit instituted by appellants 
by attachment. The ground alleged in the affidavit on 
which the writ of attachment issued, is “that the said 
George Langford is fraudulently disposing of his property 
for the purpose of avoiding the payment of his just debts.” 

The defendant Langford afterwards made affidavit, de- 
claring the said allegation of the plaintiff upon which the 
writ of attachment issued, to be untrue. 

Previous to the trial of the issue thus joined, the plain- 
tiffs moved a continuance of the cause, based on an affida- 
vit, alleging that “ John B. Smith is a material witness for 
them and that they could not safely go to trial without the 
testimony of said witness ; that said witness has been sub- 
penaed and is not absent by theconsent or procurement of 
plaintiffs ; that they expected to be able to prove by said 
witness that the defendant proposedto said witnessto claim 
his (Defendant’s) horse, to prevent said horse being taken 
for defendant’s debts, and that said proposition was made 
to said witness but a few days or a week before the attach- 
ment was commenced, and that the affidavit was not made 
forthe purpose of delay.” The Court over-ruled the motion, to 
which over-ruling, plaintiffs by their counsel excepted. 

On the trial of the cause, the plaintiffs introduced as a 
witness, Wiley Langford, who was asked: did the defend- 
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ant offer to dispose of his property at or about the time the 
writ of attachment issued ? To which he answered: “that 
about three weeks before or more, defendant offered to sell 
him ahorse.” The Court then refused to allow him to tes- 
tify any further in reference to the offer to sell the horse to . 
witness at that time, to which the Plaintiffs excepted.— 
Plaintiffs’ counsel then asked the witness : “ what did de- 
fendant say at that time was his intention in attempting to 
dispose of his property?” The Court over-ruled the ques- 
tion and plaintiffs’ counsel excepted. Plaintiffs’ counsel 
then asked witness to state what defendant said about dis- 
posing of his buggy; to which he answered : “on the same 
evening that defendant bought the buggy of plaintiffs’, he, 
witness, had a conversation with defendant about the dis- 
position of his horse.” Plaintiffs’ counsel then asked wit- 
ness to state what he knew about plaintiffs’ going out to de- 
fendant’s to purchase a horse.” Witness answered that “two 
or three weeks before the writ of attachment issued Good- 
bread, one of the plaintiffs, went to defendant to purchase a 
horse. ’ Plaintiffs counsel then asked witness what took place 
at that time between plaintiffs and defendant; the Court over: 
ruled the question and plaintiffs excepted. 


The Jury having found the issue in favor of the defend- 
ant, judgment was rendered accordingly, and plaintiffs 
prayed an appeal. Appellants assigned the following er- 
rors. 

First; The Court erred in refusing a continuance. 

Second; The Court erred in refusing to let witness testify 
further as to what took place three weeks or more before 
writ issued. 

Third; The Court erred in refusing to allow witness to 
testify in answer to the interrogatory as to the intention of 
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defendant in disposing of his property, it being three weeks 
or more before writ issued. 

Fourth; The Court erred in refusing to allow witness to 
testify as to what took place between plaintiffs and defend- 
ant two or three weeks before attachment writ issued, at 
the time plaintiff Goodbread went to defendant to purchase 
a horse. 

DUPONT J., delivered the opinion of the Court. 


This case comes up from the Circuit Court of Columbia 
county, and should properly have been heard at the last 
term of the Court held at Jacksonville, inthe Eastern Ju- 
dicial District ; but upon the application of the Counsel 
and for their accommodation, we have consented to have 
it docketed and heard at the present Term in the city of 
Tallahassee. 

The point in controversy arose upon a motion to dissolve 
an attachment which had been sued out by the plaintiffs, 
and levied upon the property of the defendant. The 
ground set forth in the affidavit and upon which the writ 
was issued is, that “the said George Langford is fraudu- 
lently disposing of his property, for the purpose of avoid- 
ing the payment of his just debts;”, and is in due form and 
in strict acccordance with the terms of the Statute. 





The Statute provides,that “such writ shall in no case 
be issued, unless the party applying for the same, or his A- 
gent or Attorney shallfirst make oath in writing, that the 
amount of the debt or sum demanded is actually due, and 
also that the party from whom it is due, is actually remo- 
ving out of the State, or resides beyond the limits thereof, 
or absconds or conceals himself or is removing his proper- 
ty beyond the limits of the State, or secreting or fraudu- 
lently disposing of the same, for the purpose of avoiding 
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the payment of his just debts.” Vide Thomp. Dig., 367, 
Sec. 1, Par. 2. 


At page 369 of the Digest, Sec. 3, Par. 3, it is further 
provided, that “the Courts respectively to which such at- 
tachments are returnable, shall be always open for the pur- 
pose of hearing and determining motions for dissolving 
such attachments; and in such cases, upon oath made and 
tendered to the Court, that the allegations in the plaintiff's 
affidavit are untrue, either as to the debt or sum demanded, 
or as to the special cause assigned, whatever it may be, 
for granting the attachment, then in every such case, it 
shall be the duty of the Court to hear evidence upon the 
issue so presented, and if in the opinion of the Court, 
the allegations in the plaintiff's affidavit are not sus- 
tained and proved to be true, the said attachment shall be 
dissolved: Provided, thatif the party defendant shall de- 
mand the same, a jury shall be empanelled to try the issue 
joined as aforesaid.” 





The Statute also provides for the issuing of writsof attach- 
ment in cases where the debt may not have become due, 
but as that provision is not applicable to this case it is un- 

‘necessary to advert to it. Under the provision last cited, 
the defendant at the term of the Court to which the writ 
had been made returnable, filed his affidavit, alleging there- 
in, that the ground as set forth in the affidavit and upon 
which the writ of attachment had issued, to wit: “ that he 
the defendant, George Langford, was at the time set forth 
in the plaintiffs’ affidavit, fraudulently disposing of his 
property for the purpose of avoiding the payment of his 
just debts,” was untrue. Issue was thereupon joined, and 
a jury empannelled to try the same ; who having heard 

3 
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the evidence and considered upon their verdict, “ returned 
that the defendant was not fraudulently disposing of his 
property to avoid the payment of his just debts,” and judg- 
ment was entered accordingly. 

The first error assigned is, “ that the Court erred in re- 
fusing a continuance.” At common law, the granting or 
refusing of a continuance, is a matter exclusively within 
the discretion of the nisi prius Judge and not examinable 
upon writ of error. But our Statute (Pamphlet Laws 100, 
Sec. 1,) has altered the practice in that particular, and 
that matter may now be assigned for error in any proceed- 
ings occurring in the Courts of our State (Vide Dawkins 
vs. Carrol, 5 Fla. Rep., 407.) It appears by the record that 
the plaintiff moved the Court for a continuance of the case 
to the next term, and based his motion upon the usual affi- 
davit; and in order to determine upon the propriety of the 
ruling, it becomes necessary to refer to the contents of the 
same. 

The affidavit is drafted with skill and precision and con- 
tains all the usual requirements. It is based upon the ab- 
sence of a material witness, and sets forth fully and clear- 
ly the facts expected to be testified to, by said witness, as 
follows : “ that he expected to be able to prove by said wit- 
ness, that defendant proposed to said witness to claim his 
(defendant’s) horse, to prevent said horse from being taken 
for defendant’s debts ; and that said proposition was made 
to said witness but a few days or a week before the attach- 
ment suit was commenced.” 

Had it not been for the point made in the argument, we 
should have been at a loss to discover the ground upon 
which the ruling of the Court below, refusing the motion 
for continuance was based, for it appears to us that the af- 
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fidavit, was ample and suffi 
object contemplated. 

The counsel for the Appellee, cited Thomp. Dig., 370, 
Sec. 3, Par. 4, and founding an argument upon the pecul- 
iar phraseology of that paragraph, contended that the affi- 
davit was insufficient in this—that it did not show that the 
matter of fact to be testified to, transpired at the date of the 
afidavit upon whichthe writ of attachment was issued, but 
that it did show affirmatively, that the fact, if it did occur, 
transpired several days prior to that date. Thatthe terms 
of the Statute are peremptory, that “on the trial of any 
such motion, the evidence shall be confined strictly and ex- 
clusively to the state of facts alleged in the plaintiff’s affi- 
davit, as they existed at the time of issuing the attachmént ;” 
and consequently, that the ruling, refusing to grant the con- 
tinuance, was correct, as the Judge would have been bound: 
by this peculiar provision of the Statute, to have rejected 
the evidence when offered, upon the ground of irrelevancy. 

It is a sufficient answer to this argument, to state, that 
the Statute is of no force in this case, having expired by 
the terms of its own limitation, long anterior to the time at 
which the writ of attachment was sued out. 


The language of the Statute is asfollows: “In all ca- 
ses of attachment now pending before the Courts of this 
State, motions may be made, and shall be heard and deci- 
ded, for dissolving the same, in the manner directed in the 
last preceding Section of this act ; but on the trial of any 
such motion the evidence shall be confined strictly and ex- 
clusively to the state of facts alleged in the plaintiff’s affi- 
davit as they existed at the time of issuing the attachment.” 

Now it is perfectly obvious that the language of the act 
provides for and limitsits operation exclusively to cases 


cient for the attainment of the 
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which were pending before the Court at the date of the en- 
actment. The words are: “ in all cases now pending be- 


fore the Courts of this State.” 
If language affords any index of intention, it is perfectly 


evident that the Legislature could not have selected words 
more significant of their purpose. Nor do we perceive that 
the argument gains any advantage or benefit, by invoking 
the Spirit of the act, for in the very next succeeding par- 
agraph, ( Par., 5,) provisionis made in regard both to suits 
thereafter to be commenced, and to suits then pending. And 
in regard tothe correct interpretation of the latter para- 
graph, if there were ever any doubt as to the intention of 
the’ Legislature, that doubt has been removed by an author- 
itative exposition of the same, in the adjudication of the 
case of Kennedy vs. Mitchell, (4 Fla. Reps., 457) in which 


the point now under consideration arose, and was express- 
ly decided. 
Justice Semmes, in delivering the opinion of the Court, 


in that case, says: “It is insisted, however, by counsel, 
that, under the proviso to this Section of the act, (Par. 5,) 
the motion to dissolve the attachment, must be made at 
or before the first term of the Court to which the suit is 
brought, in order that a dissolution of the attachment shall 
operate as an abatement of the suit and authorize the Court 
in dismissing it. We are of a different opinion. It is very 
manifest that the proviso refers to the latter clause of the 
5th Article of the Act, having reference to causes then pend- 
ing and restricted the motion to dissolve, not only to such 
causes, but to the first term of the Court after the passage 
of the law ; whereas, the first clause of the same Article, 
providing for the dissolution of attachment before and af- 
ter plea to the action, has reference exclusively to suits 
thereafter to be commenced.” 


~ 
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The J — in pained upon the posnlisilte of the 
provision, remarks: “To give this Statute a different con- 
struction, would be at variance with its letter and spirit, 
and render its provisions inconsistent and contradictory ; 
and however much it isto be regretted that this special 
legislation in reference to cases then pending before the 
Courts, should have been resorted to, yet it is not the prov- 
ince of this Court to extend the operation of the act to ca- 
ses not contemplated by the Legislature.” 


The present membersof the Court cordially concur with 
their respected predecessors, in the expression of their re- 
gret that our Statute Book should ever have been soiled by 
legislation of so viscious and corrupting a character. But 
while they have thus given expression to their just indig- 
nation, a due regard for the character of the State, makes 
it proper to remark, that this singular Statute owes its pa- 
rentage to our former Territorial organization, having been 
enacted in 1834, a period of eleven years anterior to the 
organization of our State government. It is very manifest 
from the concurrence of these two Sections, embraced in 
the same act, that it wasthe intention of the Legislature 
that their provisions should have reference and be applied 
to causes then pending at the date of its passage ; and it is 
not for this Court, however much it may condemn the mo- 
tive, to disregard that intention, by giving to them a more 
extended operation. The argument then, predicated upon 
the phraseology of the said fourth paragraph of Sec. 3, en- 
tirely fails, and we are to consider the motion for the con- 
tinuance, based as it is upon the contents of the plaintiffs’ 
affidavit, as though that provision had never been incorpo- 
rated into the Act. 


Considered inthis light, two questions are prominently 
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presented for our decision. First, the character of the evi- 
dence necessary to convict a defendant of making “a fraud- 
ulent disposition of his property, for the purpose of avoiding 
the payment of his just debts”; and secondly, the particu- 
lar time to which this evidence shall be limited. 


In regard to the first point, we are of opinion, that the 
declarations of a party, deliberately made, afford the most 
potent evidence of his intention—the evidence thus furnish- 
ed being ordinarily more conclusive than that derived from 
overt acts, for the latter may often be misinterpreted, while 
the former will rarely be misunderstood. Thus to apply 
this doctrine to the case before us: Supposing that the 
witness when produced, would testify as deposed to by 
plaintiff in his affidavit. He says in his affidavit for a con- 
tinuance that “ he expects tobe able to prove by said wit- 
ness that defendant proposed to said witness, to claim his 
(defendant’s) horse, to prevent said horse from being taken 
tor defendant’s debts;” and that said proposition was made 
to said witness but a few days or a week before this attach- 
ment suit was commenced.” Here the proposal to place 
the property into the possesion of another and the avowal 
of the motive is distinctly made, and had the proposal been 
acceded to, the fraudulent disposition of the property, a- 
gainst which the Statute intended to provide, would have 
been fully consummated, at least so far as the act of the 
defendant could have effected that purpose. Now when 
called upon tointerpret this transfer of the possession of 
the property, no one could doubt the fraudulent character 
of the act, when coupled with the avowal of the motive.— 
But had there been a simple transfer of the possession by 
sale or otherwise, and no declaration of motive made, 
there might have arisen some doubt as to whether it was 
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made with a fraudulent intent, or bona fide. 

But it has been contended by some who have essayed to 
construe this clause of the Statute, thatit never was the 
design of the Legislature in making this a ground of at- 
tachment, to act upon the intention of the debtor, but there 
must exist some overt act, either in the progress of consum- 
mation, or already fully consummated. To give the clause 
such a construction, we think would be effectually to nul- 
lify it, and to render its operation wholly nugatory, for it 
would inevitably happen, that in the great majority of ca- 
ses, the issuing of the writ after the “fraudulent disposal” 
of the property had been consummated, would produce no 
beneficial result. We are aware of the rule which re- 
quires that a Statute providing extraordinary remedies 
should always be strictly construed, but while we fully 
recognize the authority of that rule, we are reminded that 
the ordinary remedy of “ special bail,” afforded in England 


for the protection of the creditor, has been entirely abol- 
ished, or rather never existed in this State, and that the 
nearest approximation which he has to an efficient protec- 
tion, is to be found in the provisions of the attachment law; 
consequently, there would seem to be a propriety in relax- 
ing somewhat, the stringency of the rule, when applied to 
the construction of these Statutes, whenever by so doing, 
the cause of justice may be advanced. From what we 
have said on this point, it will be perceived that the con- 
clusion to which we have come is, that a debtor may, by 
his declaration of intention, or avowal of design, as effec- 
tually bring himself under the operation of this clause of 
the Statute, as he would by any overt act, either consum- 
mated or in progress of consummation. 


We now address ourselves to the consideration of the 
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a? wales of enquiry, viz: “ The point of t thane to ais 
such evidence shall be limited.” In determining this ques- 
tion, we think it a safe rule to be adopted, that the evi- 
dence, whether consisting of overt acts or mere declara- 
rations of intention, shall not have transpired at so remote 
a period as to prevent it becoming a part of the res geste; 
and to determine this, the Judge who presided at the trial 
must exercise a sound discretion, being governed in his 
conclusions by the attendant circumstances. 

Applying the rule to the case before us, we do not think 
that a “ few days” or even a “week,” or more, (as was pro- 
posed to be deposed to by the absent witness,) anterior to 
the suing out the writ of attachment, constituted such a re- 
moteness of time, as of itself, ought to have ecxluded the 
evidence on the ground of irrelevancy: and we feel as- 
sured that had the learned Judge who presided at the trial, 
not been led astray by having his attention directed to the 
peculiar phraseology of the 4th paragraph of the 3rd arti- 
cle, before referred to, he would not have hesitated to have 


granted the continuance prayed for, upon the showing con- 
tained in the affidavit of the plaintiff. Deeming the cau- . 
ses set forth, amply sufficient to sustain the motion for the 
continuance, we therefore sustain the first assignment of 


error. 
As the judgment must be reversed upon the view we 
have taken of the error first assigned, it seems unnécessary 
to go into a critical investigation in regard to the remain- 
ingassignments. It may suffice to remark that the views 
already expressed will apply with equal force to them. 
We have given the greater attention tothe consideration 
of the point involved in this case, from the fact that it must 
frequently arise in practice ; and from the further consider- 
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ation, that the process of attachment furnishes the most ef- 
ficient, and almost only protection to creditors, against the 
fraudulent attempts of dishonest debtors. 

The judgment of the Circuit Court will be reversed with 
costs. 








Everitt W. Seatey, Appetuant, vs. Witiiam C. Tuomas 


AnD Wire, Executor anp Ercurrix or J. B. Pace, Deceasep, 


APPELLEES. 


1. The doctrine that a ‘* personal action once in suspense by the act of the 
party entitled to it, is always extinguished ,’’—questioned. 

2. If an executor or administrator receive assets of the estate, sufficient to sat- 
isfy his debt due from the the testator or intestate, this, at common law, op- 
erates an extinguishment of his demand. 


3. But the provision of the Statute, which takes away the right of retainer in 
cases of insolvency, so far modifies this doctrine as to confine its operation 
exclusively to solvent estates. ‘ 

4. When a defendant sets up as a bar to the action that the plaintiff in the char- 
acter of executor had received assets sufficient to satisfy his debt, it is neith- 
er necessary nor proper, that the plea should allege, that the estate was sol- 
vent ; but if an insolvency is relied upon to bring the case within the opera- 
tion of the Statute, the fact should be distinctly averred in the replication 
by way of avoidance. 

5. It is the first essential of good pleading, that it be characterized by certain- 
ty, and this quality is especiaily requisite in the replication. 

The opinion ofthe Court embodies a full statement of the 
4 ; 
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facts presented by the record, to which reference is made. 

W. Cail, for Appellant. 

J. Erskine, for Appellee. 

DUPONT, J., delivered the opinion of the Court. 

The record before us presents the following state of case. 
The appellant instituted his suit against the appellees, as ex- 
ecutor and executrix of John B. Page, deceased, in the Cir- 
cuit Court of Jefferson County, and at the April term, A. 
D., 1853, of said Court, filed his declaration in an action of 
assumpsit. The declaration is in the usual form, contain- 
ing the indebitatus count for work and labor—goods sold 
and delivered, together with the several money counts.— 
On the 12th day of July, A. D., 1853, the defendants filed 
their plea of non assumpsit, upon which issue was joined. 
And again, on the 10th day of November, A. D., 1853, they 
filed other special pleas, which upon motion were stricken 
out, for the reason, we presume, that they had not been 
filed within the time prescribed by the rules of Court.— 
At the same term the parties went to trial upon the gener- 
alissue, and a verdict was rendered for the plaintiff. The 
defendants thereupon moved in arrest of judgment, which 
motion prevailed and a venire de novo awarded, with leave 
to both parties to amend their respective pleadings. 

At the next ensuing term, the plaintiff filed his amend- 
ed declaration andthe defendants filed two additional pleas, 
numbered 4 and 5, respectively. No. 4 states by- way of 
inducement, that the testator, Page, had appointed the 
plaintiff and his widow, Sarah C., executor and executrix of 
his last will and testament, who were duly qualified, and 
assumed the duty of the administration. That Sarah 
C., afterwards intermarried with the defendant, William 
G., who thenceforth became executor in right of his wife, 
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and concludes with the averment, that a large amount of 
assets belonging to the testator came to the hands of the 
said plaintiff as executor, and to the hands of the said 
plaintiff and the said Sarah C., as such executor and exec- 
utrix before her said intermarriage. Plea No. 5, is acom- 
mon plea of payment, concluding with a verification, and 
seems to have been abandoned in the further progress of 
the cause, as there is no replication to the same nor any 
further notice taken of it in the record of the proceedings. 


To the 4th plea the plaintiffdemurs generally, and sets 
forth (under the rule,) as special grounds of demurrer :— 
Ist, That the plea does not allege that the estate of the 
testator was solvent. 2nd, That it does not allege that 
there was a sufficiency of assets in the hands of the exect- 
tor to pay his debt, after paying all preferred debts. 3rd, 
That it does not allege that plaintiff did retain. 4th, That 
at the time said supposed right of retainer attached, said 
plea does not allege, either “that legal notice had been giv- 
en, that two years had elapsed, or that all preferred debts 
had been paid. And 5th, That the plea is uncertain, inform- 
al and in other respects insufficient. 


Upon the argument on this demurrer, the Court over- 
ruled the same, and thereupon the plaintiff filed his repli- 
cation. 


The replication admitting and confessing the matters of 
inducement as set forth in the plea, “avers that he, plain- 
tiff, did not retain the whole or any part of said indebted- 
ness out of said assets, and that he was afterwards, to wit: 
on the day of discharged as executor 
from said estate, without retaining or being allowed the 
same,” and concludes with a verification. To this replica- 
tion the defendant filed a general demurrer, which was 





28 SUPREME COURT, 


———————————EEEEEEE—EE SEER 
Sealey vs. Thomas and Wife, Ex’or and Ex’trx.—Opinion of Court. 

















ingly entered for the defendant. 

From the several rulings of the Court, the plaintiff has 
appealed and assigns the following errors, viz: 

Ist, That the Court erred in overruling plaintiff’s demur- 
rer to defendant,s fourth plea ; and— 

2nd, That the Court erred in sustaining defendant’s de- 
murrer to plaintiff’s replication. 

The demurrer to the plea raises the question as to the 
right and duty of an executor or administrator to retain 
out of the assets which may come to his hands, for a debt 
due him from the testator or intestate, and its consequent 
extinguishment. The doctrine on this subject is derived 
from the common law of England, and whatever diversity 
of opinion may exist as to its origin, and the reason upon 
which it is based, there seems to be none as to its univer- 
sal recognition by the English Courts. 

There are two elements involved in this doctrine which 
seem to have been strangely confounded, viz: the right to 
retain, and the consequences of that right—the ezxtinguish- 
ment of the debt. 

The former is clearly based upon principles of justice 
and sound policy, as is demonstrated by the reasons assign- 
ed for it in the books. Toller on executors, at page 295, 
says: “If a debtor appoint his creditor to the executor- 
ship, he is allowed both at law and in Equity, to retain his 
debt in preference to all other creditors of an equal de- 
gree. This remedy arises from the mere operation of law, 
on the ground that it were absurd and incongruous that he 
should sue himself, or that the same hand should at once 
receive and pay the same debt. And, therefore, he may 
appropriate a sufficient part of the assets in satisfaction of 
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his own demand, otherwise he would be exposed to the 
greatest hardships ; for since the creditor who first com- 
mences a suit is entitled to a preference in payment, and 
the executor can commence no suit, he must in case of an 
insolvent estate, necessarily lose his debt unless he has the 
right of retaining. Thus from the legal principle of the 
priority of such creditor as first commences an action, the 
doctrine of retainer is a natural deduction.” Mr. Went- 
worth in his treatise on executors, (page 76,) is to the same 
purport ; andBlackstone in his Commentaries ,(Vol. 3, Page 
18,) places the doctrine of retainer upon the same ground. 
He says, “it is a remedy by mere operation of law, and 
grounded upon this reason, that the executor cannot with- 
out an apparent absurdity commence a suit against him- 
self, but having the whole in his hands, so much as is suf- 
ficient to answer his demand, is by operation of law ap- 
plied to that particular purpose.” 

From the view of the subject as taken by these elemen- 
tary writers, it would seem that the right of retainer was 
a mere personal privilege, which might be waived at plea- 
sure, and this would seem to be the more rational view. 

The adjudicated caseg, however, go further, and engraft 
upon the right of retainer, and asa consequence thereof, 
the doctrine of extinguishment. In Woodward vs. Lord 
Darcy, (1 Plowden, 185) the Court say, “but the reason 
why the action is lost forever is, because in judgment of 
law he is satisfied before; for if the executor has as much 
goods in his handsas his owndebt amounts to, the property 
in those goods is altered and vested in himself, that is, he 
hasthem as his own proper goods insatisfaction ofhis debt 
and not as executor.” Again, “the operation of the law is 
equivalent to a recovery and execution for him, and the 
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property is as strongly altered as it could be by recovery 
and execution.” 

Holt, C. J., in Wankford vs. Wankford, reported in Salk. 
299, lays down the doctrine thus, “if the obligor make 
the obligee or the executor of the obligee, his executor, 
this alone, is no extinguishment, though there be the same 
hand to receive and pay ; but if the executor has assets of 
the obligor, it is an extinguishment, because then it is with- 
in the rule, that the person who is to receive the money is 
the person who ought to pay it; butif he has no assets, 
then he is not the person that ought topay, though he is the 
person who ought to receive it; and to that purpose is the 
case of 11 Hen., [V 83, and the case of Dorchester vs. Webb 
Cro., 372.” 


In the case of Plowden above referred to, it is also as- 
signed as a ground for the doctrine of extinguishment, that 
by the merger of the character of creditor into that of ex- 
ecutor or administrator, the right of action for his debt is 
gone, and that “a personal action once in suspense by the 
act of the party entitled to it, is always extinguished.” 


- This position in regard to the non-revival of a personal 
action once suspended, seems also fo have been recognised 
and sanctioned in the case of Smith vs. Watkins, 8 Humph- 
ries R., 341; and also in the case of Page vs. Patton, et 
al; 5 Peters S. C. R., 313, cited by the counsel for the ap- 
pellees. But with the utmost deference for such high au- 
thority, we are inclined to doubt the correctness of the po- 
sition as a principle of law, for it is not universally true, 
that a personal action which has been once suspended, may 
not again be revived. The case of a feme losing by cov- 
erture her right to sue for a chose in action during the life 
ef her husband, and the revival of that right after his death 
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if. he had not reduced it into possession, is one amongst 
many familiar instances, which go to prove the unsound- 
ness of the position. 


From the examination which we have given this subject, 
it is very clear to our minds, that the only rational ground 
upon which the doctrine of “extinguishment” as contra- 
distinguished from that of “retainer,” can be placed is, that 
it is a mere presumption, that as the executor has in his 
hands the entire assets of the estate, and is authorized to 
appropriate them in the payment of debts, he will not fail 
to give his debt the preference over all others of an equal 
degree. If then we are correct in this view, it seems ex- 
ceedingly strange and unaccountable, how it should ever 
have come to be decided, that the executor should be de- 
nied the right to rebut this presumption by proof. It is to 
be accounted for only from the great favor which legal pre- 
sumptions found with the early common law Judges. And 
were it now a question of first impression or one not closed 
by an almost unbroken current of English and American 


adjudications, we are free to say that we should be dis- 
posed to treat it asa mere presumption and allow it to be 
rebutted by ordinary proof as in other cases. And we are 


not without the warrant of high authority for this view of 
the subject. Inthe case of Page vs. Patton, et al., above 
cited, at page 314, Justice McLean, in delivering the opin- 
ion of the Court, remarks as follows: “the law presumes 
his own debt to be satisfied, when assets come to his hands 
to the amount of it, there being no debts of higher degree. 
But may not this presumption be rebutted by an applica- 
tion of the money in the payment of other debts.” Again 
at page 315, he says: “the right of an administrator to re- 
tain the money in his hands for the discharge of his own 
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debt, is as unquestionable as if it had been paid to him on 
execution. It is his own, and he may retain it as such.— 
This is the case put by some of the Judges in illustration 
of the principles, but it is nowhere said that a waiver of 
this right is an abandonment of it.” Again at page 316, 
he says: “if such a right did not exist, the executor or ad- 
ministrator, would be in many cases without remedy. The 
principle was intended for his benefit and not to mislead or 


entrap him.” 


But notwithstanding these liberal and enlarged views, 
this distinguished jurist felt himself, as did the majority of 
the Court, constrained to adopt the English viewof the sub- 
ject. And with such precedent before us, we are admon- 
ished to beware of rashly trenching upon a well establish- 
ed canon of the common law, as announced by its early 
sages. It may be proper to remark, however, that the 
case last referred to, involved a contest between the res- 
pective beneficiaries of the legal and equitable assets of 
the estate. Howthe question might have been decided, 
had it been presented as it is by the pleadings in this cause 
it is useless to conjecture. 


But it was contended by the counsel for the appellant, 
that by virtue of our legislation on the subject, the com- 
mon law doctrine of retainer has been wholly superceded 
and we were referred to Thompson’s Dig., 196, § 6.— 
The Section referred to is in these words: “If a creditor 
beappointed the executor or executrix, the administrator 
or the administratrix of an estate, and the said estate be 
insolvent, he or she shall not thereby be entitled to prefer . 
his or her debts to the exclusion of other demands against 
said estate, but shall be bound to make a pro rata settle- 




















to law.” ‘ 
It is an admitted canon, applicable to the construction of 


Statutes, that where a Statute contravenes or alters a prin- 
ciple ofthe common law it must always be strictly construed 
And without any very stringent application of the rule, it 
seems to us very obvious, that the provision referred to is 
confined exclusively to insolvent estates, and that it was 
not the intention of the Legislature that it should have any 
more extended operation. The Statute on this subject in 
the State of Alabama is similar to ours, and the case cited 
by the counsel for the appellant, as an adjudication on the 
operations of that Statute, would seem to sanction the 
view taken by us. (Vide Shortbridge vs. Easé@ley, 10 Ala.; 
Rep. N. S., 520.) 

In the State of Tennessee, a similar provision is incorpo- 
rated into their Statute law, and in the case of Smith vs. 
Watkins, 8 Humphries Rep., 341—2, the point now under 
consideration, was expressly adjudicated, and the decision 
of the Court fully sustains our views. Green, Justice in 
delivering the opinion of the Court, says: “ We do not 
think this doctrine is at all affected by our legislation ex- 
cept in relation to insolvent estates. Our insolvent laws 
require a distribution pro rataof an insolvent estate among 
all the creditors ; and of course in such case the right of 
retainer does not exist. But in relation to estates not oper- 
ated upon by these laws, the common law doctrine of re- 
tainer applies in all its force. But for these laws, it is ad- 
mitted, the doctrine would exist here ; and we are unable 
to perceive the force of the argument, that the change our 
Legislation has made in relation to the estates of insolvent 
persons, by consequence, works such a change in the prin- 
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ciple of retainer, so as to modify the doctrine from a con- 
clusion of law, fo a mere presumption of fact.” Sustain- 
ed as we are, by this concurrent authority, we are the more 
confident in the correctness of the conclusion to which we 
have arrived, that the provision of our Statute, which was 
cited by the appellant’s counsel, has made no such change 
as is contended for, nor indeed any change except in rela- 
tion to the class of estates to which it applies in terms. 

Now as the fact of insolvency, if it did really exist, was 
a matter to be replied by way of avoidance, it was not ne- 
cessary or proper that the plea should have alleged the sol- 
vency ; the legal presumption is, that the estate is solvent 
until the coptrary is made to appear. 


Not feeling tht the principle involved in this case 
would authorize us to disregard the maxim of Stare deci- 
sis, we are constrained to overrule the first assignment 
of error, and to affirm the judgment of the Court below 
which overruled the plaintiff’s demurrer to the defendant’s 
fourth plea. ” 


The 2nd error assigned is, “ that the Court erred in sus- 
taining defendant’s demurrer to plaintiff’s replication.” 

In order to determine upon the correctness of this assign- 
ment, we must revert to the pleadings as they are set forth 
in the record. The plea sets up as a bar to the action, 
that the plaintiff in his character of executor, had received 
of the assets of the estate an amount more than sufficient 
to satisfy his demand against the testator. Thereplication 
admitting the matter of inducement stated in the plea, viz: 
that he had assumed the execution of the will, and had 
received a sufficiency of assets, attempts to avoid the bar 
by alleging that he had been “discharged as executor 
from said estate, without retaining or being allowed the 
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- aed as 
same.” To this replication there was a demurret which 
raised the question of its sufficiency as an answer to the 
plea, and this is the point we are called upon to decide un- 
der this assignment of error. 


We: avermentof the replication is in the following words, 

“ but plaintiff avers that he did not retain the whole 

or path part of said indebtedness out of said assets, and 
that he was afterwards, to wit: on the day of ' 
discharged as executor from said estate, without retaining 
or being allowed the same.” Now without invoking the 
stringency of that rule which requires, that in the inter- 
pretation of the language of any pleading, it shall be taken 
moststrongly against the party usingit, it is very obvious 
that the term “ discharge” as used in the replication may 
very well comport with the idea of a regwlar discharge af- - 
ter full administration, and by no means contravenes that 
idea. But giving to the term the interpretation contended 
for, viz, an involuntary or compulsory dismissal, from | 
the office of executor, yet the other hypothesis as- 
sumed in the argument, viz: that the discharge occured 
prior to the expiration of the two years prescribed by the 
Statute for the settlement of estates, is wholly unsustained 
by any averment in the Replication. The date of the alleged 
discharge is in blank, and even if the blanks had been fill- 
edup with the day and year, yet theaverment would 
still have been defective for the want of an express allega- 
tion that this date was prior to the lapse of the two years; 
for otherwise the conclusion could have been arrived at 
only by a course of calculation, which would have render- © 
ed the pleading argumentative and therefore defective.— 
The replication is clearly bad for the want of certainty, 
both as regards the date and the character of the discharge. 
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It is the first essential of good pleading that it be charac- 
terized by certainty, and this quality is especially requisite 
ina replication. Mr. Archbold in his work on Pleading 
and Evidence says: “the declaration must show plainly and 
certainly all circumstances material to the maintenance of 
the action ; for if there be two intendments, it shall be ta- 
ken most strongly against the plaintiff.” Arch. Plead. & 
Evidence, 108. Again he says: “the rules of pleading in 
case of declarations and pleasin bar are applicable also 
to replications.” Ib., 242. And again: “ a replication re- 
quires more certainty than a declaration.” Ib., 257. 

The case was further argued by the appellant’s counsel up- 
on the hypothesis ofthe insolvency of the estate; but here a- 
gain the position assumed was equally unfortunate, for 
there is no allegation inthe record to support it. If it 
were true that the fact of insolvency really existed, then, 
in order to bring the case within the operation of the pro- 
vision of the Statute, it was essentially requisite that the 
fact should have been made the subject of direct and posi- 
tive averment in the replication. Upon reference, howev- 
er, to the record, we can discover no intimation of the 
kind. 

With the most anxious desire to accord to the appellant 
any benefit which might have accrued to him from the 
establishment of the position assumed in the argument on 
the second assignment of error, we are reluctantly forced 
to the conviction that neither of the hypotheses upon 
which the argument proceeded, find any sanction in, or sup- 
port from the averments contained in the replication, and 
are therefore constrained to decide that the matters as 
therein pleaded afford no sufficient answer to, or avoidance 
of the defendant’s fourth plea. 











“| 





TERM AT TALLAHASSEE, 1855. 37 


Sew —ieeemtaieats 


Sarah Pa Lines vs. Henry D. Darden, et, al.—Opinion of Court. 


























The ruling of the Judge below upon both points is sus- 
tained ; therefore the judgment of the Circuit Court will 
stand as affirmed with costs. 

















Saran A. Lines, Apretiant vs. Henry D. Darpen, er At.. 
APPELLEES. 


The Court will act upon a petition fora rehearing, where it was presented 
in time, although two of the Judges who sat on the hearing of the cause, 
have since the decree was made, gone out of office. 

Motion for a rehearing made in behalf of appellees.— 

The opinion of the Court states the facts in connection 

with the filing of the petition. 


W. G. M. Davis, for the motion. 
J. T. Archer, contra. 


DOUGLAS, J., delivered the opinion of the Court. 

This case comes before us upon a petition for a rehear- 
ing of a case, decided by this Court at its January term in 
the year 1853, at Tallahassee. After the decision was 
made, and before this petition was presented, one of the 
Judges who sat at the hearing of the cause, had left, and 
gone to East Florida. The other two Judges disagreed 
upon the question whether they in the absence of the oth- 
er Judge could act upon the petition in any way, and the 
consequence was that the petition lay over without any 
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formal continuance until the last January term. In the 
meantime two of the Judges who sat on the hearing of the 
cause had gone out of office, and there were not Judges in 
attendance competent to hear it, and it again lay over to 
the present term, and is now brought before the Court, on- 
ly one of the Judges of which sat at the hearing of the 
case. The decree of the Court below was reversed and 
the bill was ordered to be dismissed, and the appellees 
seek by the petition to open the case fora rehearing. Un- 
der these peculiar circumstances it is objected by the ap- 
pellant that the Court as now constituted, cannot with pro- 
priety hear the petition; that a rehearing can only be 
granted by thesame Judges who pronounced the decree, 
and there is certainly much force in this objection, yet as 
the parties, had we declined to entertain the petition, would 
have been deprived of the benefit of a legal right without 
any fault on their part, we have deemed it proper to act in 
this matter, and in order that the Judges who did not hear 
theargument of the cause in this Court might be able to do 
so understandingly we have gone beyond the rule which pro- 
vides, that “ the Court will consider the petition (for a re- 
hearing) without argument,” and received the printed 
brief of the solicitor for the petitioners, which, as well as 
the petition and the decree sought to be opened, have been 
read with great care and attention, and many of the au- 
- thorities cited in the brief have been carefully examined, 
while we have not looked into the brief on the other side, 
although it is printed in the report of the case, and after 
the most mature consideration we are constrained to say 
that the decree appears to us to be correct, and that the 
prayer of the petition should be denied. But while we 
feel ourselves compelled to adopt this course, we may be 
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permitted to indulge the hope, that the appellant will not 
withhold from the appellees the loan of the property which 
she offered to make them before the institution of this suit, 
and which they then, we think, mistakingly refused to re- 
ceive, and indeed, that she will extend them further aid, if 
their circumstances may require it. Her duty as a mother 
we have no hesitation in saying, does, under the peculiar 
state of the matter require this at her hands. 
Let the petition be dismissed. 


Jacos L. Groner, AppELLANT vs. THE STATE oF Ftoripa, 
APPELLEE. 


1. In an indictment for gaming, it is unnecessary to state the name of the game 
played or bet upon. 

2. An allegation that it was at “ a certain game of cards ”’ is sufficient. 

3. The name of the person with whom the bet was made must be stated, or 
it must be alleged that such person was to the jurors unknown. 

4. The common law declares that an indictment for an offence against the 
Statute, must with certainty and precision charge the defendant to have com- 
mitted or omitted, the acts under the circumstances, and with the intent men- 
tioned in the Statute. 

5. The place was sufficiently stated, by saying (after stating the venue,) in the 
County of Leon, and ata certain game of cards. 


The appellant was indicted and convicted for playing at 
a certain game atcards. The indictment alleged that Ja- 
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cob L. Groner unlawfully, &c., “did play and bet at a cer- 
tain gaming table, then and there being, at a certain game 
at cards for the purpose of winning or losing money, a- 
gainst the form of the Statute,” &c. 

A motion was made in arrest of judgment onthe ground 
that the first count in the indictment on which alone the 
defendant was convicted, does not state the place, the name 
of the game, the name of the person with or against whom 
the defendant played, or give any excuse for not giving 
such name. The motion was overruled and defendant ap- 
pealed. 

J. T. Archer § A. L. Woodward, for Appellant. 


M. D. Papy, Attorney General, for the State. 
DOUGLAS, J., delivered the opinion of the Court. 


The appellant wasindicted and convicted for playing at 
a certain gaming table, at a certain gameof cards. A mo- 
tion was made in arrest of judgment on the following 
grounds, to wit: 

Because, the first count in the indictment on which alone 
he was convicted, does not state the place, the name of the 
game, the name of the person with, or against whom the 
defendant played, or give any excuse for not giving such 
name. This motion was overruled and a judgment entered, 
from which defendant appealed to this Court. The case 
was argued mainly upon the /as¢t ground taken in arrest of 
judgment, and rightly so, for the first and second were un- 
tenable. The place being we think sufficiently stated, viz: 
“in the County of Leon, at a certain gaming table.” The 
name of the game, it was unnecessary to State ; it is al- 
leged to have been “a certain game of cards.” This we 
deem sufficient. In the State vs. Bougher, 3 Blackf., 307, 
and the State vs. Maxwell, 5 Blackf., 230, which were in- 
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to the indictment in the latter case, that the name of the 
person with whom the bet was made is not given. This 
objection the Court held was not tenable, because there are 
cases in which the name of a third person cannot be ascer- 
tained, and in any such case it is (says that Court,) suffi- 
cient to state that such person was to the jurors unknown; 
and see Chitty’s Criminal Law, 213—(and authorities there 
cited.) 

In the case of the State vs. Stackey, 2 Blackf., 289, and 
the State vs. Jackson, 4 Blackf., 49, which were for retail- 
ing spirituous liquors without a license, the Court held that 
the indictment must state the name of the person to whom 
the sale was made, or state his name to be unknown. 

In the case of Butler vs. the State, 5 Blackf., 280, it was 
held that “ an indictment for gaming must state the name 
of the person with whom defendant played, or allege the 
name to be unknown. In this case, the Court cite that of 
Halstead vs. the Commonwealth, 5 Leigh’s Virg. Reps., 
724, which was for selling spirituous liquors, in which it 
was decided that the name of a purchaser in such a case 
need not be alleged, and remark that the reason given by 
the Court for that opinion is, that the purchaser is not in- 
jured by the offence. We conceive, however, (says the 
Supreme Court of Indiana,) that the third person’s name is 
required in such cases, not because he is injured, but be- 
cause his designation is a material part of the description 
of the offence ; and that Court might with propriety have 
added, that even if the reason given by the Virginia 
Court was a sound one as to the purchaser of ardent spir- 
its, it does not apply in a case of gaming, for there the in- 
jury to the person betting was the very evil against which 
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the Statute was intended to provide. In the case of Davies 
vs. the State, 7 Ham. Ohio Reps., 204, it was held that, 
“ an indictment against a person for permitting gambling 
in his house should give the names of the offenders or state 
their names to be unknown, and this case is fully sustained 
by that of Buck vs. the State of Ohio, 1 McCook’s Reps., 
61, which was also an indictment for gaming. In the case 
of Butler vs. the State before cited, the Court say, “we 
think it important in such cases, that the indictment should 
if possible, allege the name of the third person, in order 
that the accused may be better apprized of the charge a- 
gainst him. Ifthe name be not known, that circumstance 
should be stated in the indictment as an excuse for omitting 
thename.” This seems to us areasonable rule, and we 
believe it generally prevails, although it has been relaxed 
by Statute in some of the States, and especially in Alaba- 
ma, as appears by the cases of Holland, et al. vs. the State 
3 Porter, 295, and Coggins vs. the State, 7 Porter, 264, ci-, 
ted by the Attorney General. 


In the first the Court say: “before the Statute it was necessa- 
ry to state in the indictment the particular game which the 
accused was charged with playing ; and if the evidence 
did not show that the particular game had been played, 
there would be no conviction,”—a greater degree of strict- 
ness than we require. 


In the last case, Collier, C. J., said, “the first question 
raised was brought directly to the view of the Court in the 
case of the State vs. Holland, et al., 3 Porter, 292. There 
the indictment charged the defendant with playing at cards 
and the Court determined that it was in conformity with the 
Statute which prescribes the requisites.” Our Statute pre- 
scribes no such requisites, but leaves the indictment as at 
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common law, which declares that it must, for an offence a- 
gainst the Statute, with certainty and precision charge the 
defendant to have committed or omitted the acts under the 
circumstances, and with the intent mentioned in the Stat- 
ute, and if any of these ingredients of the offence be o- 
mitted, the defendant may demur, move in arrest of judg- 
ment, or bring a writ of error, and the defect will not be 
aided by verdict. 2 East 333; Arch’d. cr. Law, 1 Ed., 
page 23. 

The indictment must be certain as to the person against 
whom the offence was committed. Ibid, Ed., 1840, page 
27. Also as to the facts and circumstances, and intent con- 
stituting the offence. Ibid, 38. The circumstances must 
be stated with such certainty and precision that the defen- 
dant may be enabled to judge whether they constitute an 
indictable offence or not, in order that he may demur or 
plead to the indictment accordingly. Ibid, 39 ; and that 
there may be no doubt asto the judgment which should 
be given if the defendant should be convicted, Ibid, and 
Rex vs. Horne, Cowper 675 ; and that he may be enabled 
to plead a conviction or acquittal upon this indictment in 
bar of another prosecution for the same offence. The King 
vs. Mason, 2 Term Reps., 581. The King vs. Manoz, 2 
Strange, 1127. 


The Statute of 18 Geo., 2, chap. 34, sec. 8, enacts that, 
“if any person shall win or lose at play or by betting at 
any one time the sum or value of ten pounds, or within the 
space of twenty-four hours the sum or value of twenty 
pounds, such person shall be liable to be indicted,” &c. 

The form of the indictment under the latter clause of 
that Statute as given by Archbold, after the usual com- 
mencement and stating the time and place, &c., runs thus: 
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“by playing at and with cards, to wit: ata certain game 
of cards called rouge et noir, with one J. N., unlawfully 
did win of the said J. N. at one time and sitting, above the 
sum and value often pounds, that is to say,” &c. And the 
learned author says, “ all that the prosecutor has to prove 
is, that J. S. won of J. N., at one sitting, a sum exceeding 
ten pounds, at the game specified in the indictment.” Here 
again it will be observed thatthe prosecutor is held to great- 
er strictness than we deem necessary ; that is, to prove the 
name of the game played. It is true that there is a class 
of cases where less precision is required, even in England, 
such as Barratry, Nuisance, Keeping a House of Ill Fame, 
Common Scold, &c., but these are exceptions to the gener- 
al rule. Two cases somewhat akin in principle to these, 
were also cited on behalf of appellee, viz: the State vs. 
McCormack 2 Carter’s Ind. Reps. 305, and Dormer vs. the 
State, Ibid, 308. The first was an indictment for keeping 
agaming house. In these cases the salutary rule, that 
where a subject comprehends multiplicity of matter, and 
a great variety of facts, there, in order to avoid prolixity, 
the law allows general pleading, was applied ; but in the 
case of the State vs. Irwin, 5 Blackf., 343, it was held, that 
an indictment for unlawfully winning of several persons 
(naming them,) and others, a certain quantity of beef, &c., 
was bad for not naming ail the persons with whom the bet 
was made, or stating that the names not given were un- 
known ; and the case of Ball vs. the State, 7 Blackf., 242, 
which was an indictment for gaming, isto the same 
effect. It seems, therefore, to be a well settled rule, sus- 
tained both by decided cases and elementary principles, 
that in such cases as the one before us, the name of the 
person with or against whom the defendant played or bet, 
should be stated or alleged to be unknown, unless indeed, 
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the rule has been relaxed by Statute, which is not the case 
in this State. It may not be improper for us to add, that 
we have looked into the Statutes of Indiana and Ohio, on 
the subject of gaming (the Statutes on which most of the 
cases cited are based,) and find them substantially the 
same as those of our State on the same subject. Let the 
judgment be reversed and the cause be remanded to the 
Court below for further proceedings not inconsistent with 
this opinion. Per Totiam Curiam. 








Wii E. Kincrease, Apreciant vs. PLeasant W. Wuire, 
APPELLEE. 


1. The endorsee of an over-due promissory note takes it as against the maker, 
with all the equities arising out of the note transaction itself, but not subject 
to a set off in respect to a debt due from the endorser to the maker of the 
note, arising out of collateral matters. 


2. This doctrine rests upon the law merchant which forms a part of the common 
law. The Statute of set off does not apply to it. 
Appeal from a judgment of the Circuit Court, for Gads- 
den County. 
John Erskine, for Appellant. 
P. W. White, for Appellee. 
DOUGLAS, J., delivered the opinion of the Court. 


The appellee in this case sued the appellant in the Gads- 
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den Circuit Court, in an action of assumpsiton several 
promissory notes. The third count in his declaration (up- 
on which the question presented for our consideration ari- 
ses,) is as follows, viz: “ and whereas also, the defendant 
heretofore, on the fifth day of November, A. D., 1853, made 
his certain promissory note in writing, and thereby prom- 
ised to pay to the said Mary C. Rogers or bearer the sum 
of five hundred and sixty-eight dollars and sixty-five cents, 
one day from the date thereof, (which period had elapsed 
before the commencement of this suit,) with eight per cent. 
interest thereon until paid for value received, and the said 
Mary C. Rogers then transferred, assigned and delivered 
the same to the plaintiff; whereof the defendant then had 
notice, and then in consideration of the premises, pro- 
mised to pay the amount of said note to the plaintiff ac- 
cording to the tenor and effect thereof.” To which count 
the defendant put in a plea of set off in the usual form, of 
certain goods and chattels, &c., &c., alleged to have been 
sold and delivered by the said defendant to the said Mary 
C. Rogers after the making of the said promissory note 
and before the commencement of this suit, and averring 
that the said promissory note was transferred, assigned 
and delivered to the plaintiff after it had become due and 
payable. To this plea the plaintiff demurred. Ist, Be- 
cause the matters therein pleaded as matters of set off are 
not shown by said plea to be debts or demands against the 
plaintiff, but against a third party not a party to the suit. 
2nd, Because the said plea does not show that the matters 
therein pleaded were a part of, or arose out of the trans- 
action for which the said note was given, but that they 
were shown to be collateral transactions with the payee 
of said note; and the said plea is in other respects insuf- 
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ficient in law. Wherefore, he prays judgment, &c. The 
defendant joined in demurrer ; the demurrer was sustained, 
the plea held bad, and a judgment was entered for the 
plaintiff, from which the defendant appealed to this Court, 
and we are now Called upon to say whether that judgment 
is right or not. We premise in the out-set, that the 
question thus presented does not rest upon our Statute of 
set off, (which is in substance the same as that of the En- 
glish Statute, so far as regards the set off of mutual debts) 
but upon the principles of the law merchant; the Statute 
does not apply to it. The plea, it will be observed, alleg- 
es that the note was transferred, &c., after it became due 
and payable ; the demurrer admits that fact. 

For the appellant, it is insisted that “the authorities are 
abundant and uniform that where a note is negotiated af- 
ter it is due, its non-payment is a suspicious circumstance,” 
that it comes to the assignee discredited and dishonored, 
and that the law is, he takes it wholly on the credit of his 
assignor and subject to all demands that existed against 
him at the time of the transfer, and the following author- 
ities are cited in support of this position. 3 T. R., 81; 
13 East, 497; 1 Campbell, 383; 5 John., 118; 19 Ibid, 342; 
13 Peters, 66 ; 14 Ibid, 318—321; 1 Dennis, 583; 6 Hill, 
N. Y., 337; 5 Pick., 312; 1 Hill, S. C., 9, 15; 4 Mass., 370 
—most of which we have examined, some of them have 
but a remote bearing upon the question, a few of themsus- 
tain the position assumed; most of them, however, which 
treat directly upon the matter of set off, say merely that the 
assignee of a note transferred after it has become due, 
takes it subject to all the equities that existed between the 
original parties to it, without entering into any explana- 
tion as to what those equities are. This loose manner of 
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stating the doctrine respecting the rights of an assignee of 
an overdue note or bill, has doubtless lead to much of the 
misapprehension which seems to have prevailed on the sub- 
ject. 

On a review of the authorities, we think the learned 
counsel for the appellant has laid down the doctrine too 
broadly, that he is mistaken when he says the authorities 
are uniform in support of his position, and that the rule is 
more correctly stated (according to numerous late authori- 
ties at least,) by the appellee, viz: that the assignee of an 
overdue promissory note takes it subject to those equities, 
and those only which affect the note itself, but not subject 
to a set off in respect toa debt due from the payee to the 
maker of the note, arising vut of collateralmatters. Judge 
Story in his work on promissory notes, sec. 190, page 200 
says: “if the transfer is after the maturity of the note, 
the holder takes it as a dishonored note, and is affected by 
all the equities between the original parties, whether he 
has any notice thereof or not. But when we speak (he 
says) of equities between the parties, it is not to be under- 
stood by this expression that all sorts of equities existing 
between the parties from other independent transactions 
between them are intended, but only such equities as at- 
tach to the particular note and as between those parties, 
would be available to control, qualify or extinguish any 
tights arising thereon, citing Bailey on bills, chap. 5, sec. 
3, page 161—162, 5 Ed., 1830, (and see Ed., 1836; page 
133,) Burroughs vs Moss, 10 Barn. and Cresw., 563; Story 
on Bills, sec. 87, n. 3, and Whitehead vs. Walker, 10 Mees. 
and Welsb., 696; 10 Barn. and Cresw., we have not been 
able to obtain, but the other authorities cited are fully in 
doint. In 10 Meeson and Welsby the Court say: “the 
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case of Burroughs and Moss is good law. That case de- 
cides that the endorsee of an over due promissory note 
takes it as against the maker, with all the equities arising 
out of the note transaction itself, but not subject to a set- 
off in respect of a debt due from the endorser to the ma- 
ker of the note arising out of collateral matters.” In 
Georgia the same doctrine prevails, see Tinsley vs. Beall, 
2 Kelly 136. Thesame doctrine is also held in the case of 
Chandler vs. Drew, 6 New Hamp. Reps., 469. In this case 
the Court say: “It is true that there may be cases of hard- 
ship upon the defendant without a set-off, but that hap- 
pens under all generalrules. They occur as rarely under 
the rule which excludes this set-off as under any other rule; 
page 475. If the maker of a note perform services for, or 
deliver goods to the payee, he has only to see that they are 
applied to the payment of the note, and he can never suf- 
fer; if he suffer by having his own set-off rejected, it is 
through his own neglect. In Hughes vs. Large, 2 Barr 
Penn. R., 103, it was held thatthe endorsee of an over due 
note takes it subject to the equities arising out of the note 
itself and not to set-off generally, and the Court, page 104, 
say, as the law merchant is a part of the jus gentium we 
receive foreign precedents as controlling authorities when 
they would not overturn our own decisions; and it was 
distinctly ruled in Burroughs vs. Moss., 10 B. & C., 558, and 
Whitehead vs. Walker, 10 Mees. and Welsb., 696, that the 
endorsee of an over due note takes it liable to equities ari- 
sing out of the transaction itself, but not to set-off. “It is 
somewhat remarkable (say that Court,) that this distinc- 
tion between equities and cross demands did not occur in 
England before 1830, though it had been taken three years 
before in Massachusetts and New York. It has been rec- 


7 














50 SUPREME COURT, 












Kilcrease vs. White —Opinion of Court, 














ognized by Mr. Justice Story, Law Prom. Notes, sec. 178; 
“it is a settled principle of commercial law; and though | 
(Chief Justice Gibbon,) would have decided the point at 
nisi prius, as it was decided in the Court below, I concur 
with my brother that it is proper we conform to what is to 
be the universal rule.” Page 105. 


In the case of the endorsement of a note under circtim- 
stances to leave the endorsee in privity with the endorser, 
it is now settled in England (says the annotator to 1 Hare’s 
and Wallace’s Leading cases, page 194,) and in most cases 
in this country, that the endorsee is affected only by those 
defences, that are connected with the note itself, and not 
by antagonist claims, or sets-off that are wholly indepen- 
dent of the note, citing Burroughs vs. Moss, 10 Barn. and 
Cresw., 558; Whitehead vs. Walker, 10 Mees. and Welsb., 
696 ; Hughs vs. Large, 2 Barr., 103; Cumberland Bank 
vs. Haun., 3 Harrison, 223; Chandler vs. Drew, 6 New 
Hampshire, 469; Robertson vs. Breedlone, 7 Porter, 541 ; 
Tuscumbia, &c., R. R. Co., et al. vs. Rhodes, 8 Alabama, 
206—224; Robinson vs. Lymon, 10 Connecticut, 31 ; Stead- 
man vs. Jilson, Ibid, 56 ; and Britton vs. Bishop, et al., Ver- 
mont, 70, which fully sustain the position they are adduced 
to support ; to which may be added the following cases 
which are also in point: Hudson vs. Kline, 9 Gratten, 380; 
Schemerhorn vs. Anderson, 2 Barbour’s S. C. A., 584; 
Green vs. Darling, 5 Mason, 201 ; and Hunkins vs. Sloup, 
2 Carter, 343; this last case was decided upon the author- 
ity of Burroughs vs. Moss, which appears to be a leading 
one. 

“The rule (says Chitty in his late work on Bills of Ex- 
change, Amer. Ed., 1839, page 245, vide 246, Ed., 1849, 
page 220,) that a party taking an over due bill, takes it 
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subject to the equities to which the party delivering the bill 
to him was subject, is qualified and restrained to all equi- 
ties arising out of the note or bill transaction itself, and is 
not subject to a set-off of a debt due from the endorsee to 
the maker of the note arising out of collateral matters.” 


And at note A, on the same page, Burroughs vs. Moss, is 
cited thus, viz: “ the judgment of the Court was delivered 
by Bailey, J., as follows, viz:” “This was an action on a 
promissory note made by defendant, payable to one Fearn 
and by him endorsed to the plaintiff after it became due.— 
For the defendant, it was insisted that he had a right to set- 
off against the plaintiff’s claim or debt due to him from 
Fearn, who held the note at the time when it became due; 
on the other hand, it was contended that this right of set- 
off which rested on the Statute of set-off, did not apply.— 
The impression of my mind was, that the defendant was 
entitled to the set-off, but on discussion of the matter with 
my Lord Tenterden and my learned brothers, I agree with 
them in thinking that the endorsee of an over due bill or 
note, is liable. to. such equities only as attach on the bill or 
note itself, and not to claims arising out of collateral mat- 
ters; the consequence is that the rule for reducing the dam- 
ages must be discharged. Burroughs vs. Moss, S. C., 8, Law, 
J., 267.” 


Now although we are ready to admit that there are 
some cases the other way, that in a few of the Statutes of 
the Union the Courts may yet adhereto the doctrine which 
is so generally exploded, that in one of them the Statute — 
obliges them to doso, yet the weight of the authorities we 
have cited to sustain our position seems to us irresistible, 
and leaves to us no alternative but to apply to the question — 
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the doctrine of stare decisis, and consequently to sustain 
the judgment of the Court below. 

The view that we have taken of the second question 
presented for our consideration, renders it unnecessary to 
say anything in regard to the first. 

The judgment of the Circuit Court will be affirmed with 
costs. 

Per totiam curiam. 











Wituram W. Croom, Apreciant, vs. Jopn Nout anv Wire, 


APPELLEES. 


1. An agent is a competent witness to prove his own authority if it be by parol: 

2. He stands in the character of a disinterested and indifferent witness between 
the parties in all ordinary cases. 

3. If the plaintiff recovers on his agency when in fact he was not agent, but had 
assumed an agency which could only be established by his own evidence, he 
would be answerable to the defendant ; and if he assumed the character of 
agent without being authorized, and in such character imposed on the plain- 
tiff he would be responsible to him. 

4. Agents are witnesses, and in many cases they are so ex necessitaie, even 
where they may be interested, 

_ 5. The exception being founded upon considerations of public necessity and con- 
venience, it cannot be extended to cases where the witness is called to testify. 
to matters out of the usual and ordinary course of business. 

6. Where the agent has a direct interest in the event of a suit relating to a con* 
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tract made by him independently of his acts as agent, he is not a competent 
witness for his principal in regard to such contract. 


~ 


Notwithstanding the prima facia appearance of an interest on the part of the 
witness on the face of the record, yet his evidence ought not to be rejected 
without examining him on his voir dire as to his situation, or adducing oth- 
er proof to show that fact. 


wo 


. As a general rule the vendor of goods having possession and selling them as 
his own, is held bound in law to warrant the title, and therefore, he is gener- 
ally not a competent witness for the vendee in support of the title. 


9. But it does not follow that the vendor of goods is necessarily interested or 
bound to warrant the title. He may not have been in the possession of the 
goods when he sold them, or he may have sold them without recourse; or 
he may have a release from the purchaser. 


10. The disqualifying interest must be some certain, legal and immediate interest 
however minute, either in the event of the suitor in the record, as an in- 
strument of evidence, in support of his own claims in a subsequent action. . 


11. The mode of proving the interest of a witness, is either by his own exam- 
ination or by evidence aliunde. 


12, When the objection to the competency of the witness arises from his own ex- 
amination, he may be further interrogated to facts tending to remove the ob- 
jection, though the testimony might on other grounds be inadmissible. 

Appeal from a judgment of the Circuit Court for Gads- 
den County. 

For a full statement of the facts presented by the rec- 
ord, reference is made to the opinion of the Court. 


P. W. White, for Appellant. 
Bolling Baker, for Appellees. 
DOUGLAS, J., delivered the opinion of the Court. 


The appellant instituted an action of assumpsit in Gads- 
den Circuit Court against the appellees, on a promissory 
note. There is but one count in his declaration, which is 
as follows, to wit: William W Croom complains of John 
Noll and his wife, Elizabeth Noll, who were summoned to 
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answer him by a plea of trespass on the case upon prom- 
ises. 

For that whereas, the said Elizabeth Noll, while she 
was sole and unmarried, to wit : on the fifteenth day of 
December, in the year of our Lord, one thousand eight 
hundred and forty-eight, at Tallahassee, to wit: in the 
County of Gadsden aforesaid, made her certain 
promissory note in writing, bearing date a certain day and 
year therein mentioned, to wit: the day and year afore- 
said, and thereby, then and there promised one day after the 
date thereof, to pay Coe, Anderson & Co., or order, the 
sum of one hundred and eleven dollars and seventy cents, 
for value received, and then and there, delivered the said 
promissory note to the said Coe, Anderson & Co., who by 
the endorsement thereof transferred the same to the said 
plaintiff, by means whereof the said Elizabeth Noll, while 
she was sole and unmarried, then and there became liable 
to pay to the said plaintiff the said sum of money, in the 
said promissory note specified according tothe tenor and 
effect of the same, and being so liable, &c., going on and 
concluding in the usual form. 


To this declaration the defendants put in three pleas.— 
First, The general issue. Second, That the said Eliza- 
beth did not sign or execute, make or deliver any such note 
as that described in plaintiff’s declaration. Third, That 
no consideration was ever given for the saidnote. The 
last two pleas concluded with a verification and were put 
in under oath, which under the provisions of our Statute 
cast. the burthen of proof upon the plaintiff; ajury was 
empannelled and sworn, whereupon the plaintiff offered 
the above described note in evidence and to prove the ex- 
ecution consideration and assignment of the said note;” also 
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offered in evidence the deposition of the said Albert Best- 
wick, who testified —First, That he did not know John 
Noll, but did know Elizabeth Batingriter in 1848. Second, 
That the said note was made by Elizabeth Batingriter in 
his presence, on the day of its date. She made her mark 
to it in his presence ; that it was delivered to him as agent 
for Messrs. Coe, Anderson & Co.; that the consideration 
of this note was goods, wares atid merchandise, sold by 
him to her. The account for said goods was assigned by 
him to said Coe, Anderson & Co., with other accounts and 
notes in payment of debts due to them by him; that he 
was acting as their agent for certain purposes; the ac- 
count of Elizabeth Batingriter and other accounts and 
notes which he had assigned, as above stated, to Coe, An- 
derson & Co., were left by them in his hands for collec- 
tion andettlement, and that he did go on to collect and set- 
tle them as their agent, and as such agent he took the note 
above referred to, to close the open account that as agent 
for said Coe, Anderson & Co., he sold that note to A. K. 
Allison, on the 27th March, 1849, and delivered it to him. 


The defendants objecting to the testimony of Albert 
Bestwick as a witness in this case on the ground of inter- 
est in the cause of action, and ultimate liability to the 
holders, and for incompetency generally to testify in the 
case, filed sundry cross interrogatories, and the said wit- 
ness upon his cross examination testified that Elizabeth 
Batingriter, for several years prior to the date of said 
note, had an open account at his store in Tallahassee ; it 
varied in amounts at different times, sometimes she owed 
him two or three hundred dollars. The amount she owed 
him when the note was given, was the amount specified in 
the note ; that he had previously transferred the accounts 
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to Coe, Anderson & Co., sothat she owed them and not 
him, and was indebted to them for that amount and upon 
that consideration ; that he was indebted to Coe, Ander- 
son & Co., at that time and previously, and did transfer to 
said firm, notes and accounts due to him; that he never 
had any written authority or power to act for Coe, Ander- 
son & Co. ; that his authority was verbal only, and received 
from John Geo. Anderson of that firm. To which deposi- 
tion the defendants’ counsel objected, because of the incom- 
petency of the witness on account of his interest as dis- 
closed by the deposition and by his endorsement of the 
note, which objection was sustained by the Court. The 
plaintiff then offered to examine A. K. Allison as a wit- 
ness, to which the defendants objected because of his inter- 
est as guarantor, which objection was also sustained by 
the Court, and the witness was not examined. 





The defendant moved to exclude the evidence of Best- 
wick unless the plaintiff should first prove by evidence 
aliunde the deposition of Bestwick, that Bestwick was the 
agent of Coe, Anderson & Co., the payees of the note.— 
The Court overruled the defendant’s motion and ruled that 
the witness was competent to prove his own agency, un- 
less it was shown that witness was interested in establish- 
ing the fact of agency ; to all which rulings of the Court 
the defendant excepted, and prayed the Court to sign his 
bill of exceptions, which was accordingly done. - 


The jury returned a verdict for the defendants, where- 
fore judgment was entered, and whereupon the plaintiff 
appealed to this Court, and the question now presented for 
our consideration is, whether these several rulings were 
correct or not. 


The first question presented is, whether Bestwick is a 
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competent witness to prove his own authority. It will be 
observed by reference to his deposition that he says, that 
he never had any written power of attorney to act for 
41 Coe, Anderson & Co., that his authority was verbal only ; 
and Professor Greenleaf in his able treatise on the Law of 
Evidence, vol. 1, page 564, 3 Ed., 1846, lays down the rule 
expressly, that “ an agent is a competent witness to prove 
his own authority if itbe by parole.” In Rice vs. Gore 
22 Pickering, 160, Dewey, J., delivering the opinion of the 
Court, said, “the general principle that the testimony of 
agents and servants may be given without a release, is a 
familiar one, and is not controverted by the counsel for the 
defendant; but he denies the competency of one pro- 
fessing to have acted as agent, to establish the fact of his - 
authority by his own testimony. “The principle (he says,) 
as found in the elementary books, as well as in the report- 
+ ed cases, seems to be broad enough to support the position 
that in an action against the principal, the authority of the 
agent to act may be proved by the agent himself, citing 
4}> Paley on Agency, 212, and 1 Philips on Evidence, 79. In 
this case suit had been brought ona promissory note which 
was as follows, viz: 


“Boston, October 20, 1836. 


“ For value received we jointly and severally promise to 
pay Samuel Rice, him or his order, the sum of one hun- 
dred dollars, borrowed money, on demand with interest.— 
Patten and Johnson for Ira Gore.” The defendant denied 
the authority of Patten and Johnson to borrow money or 
execute notes as his agent. The plaintiff offered in evi- 
dence the deposition of Patten, for the purpose of proving 
that he was authorized to act for the defendant. The de- 
fendant objected to the admisssion of the deposition on the 
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ground that the deponent was interested, but the objec- 
tion was overruled and the question reserved for the con- 
sideration of the Court. The jury found a verdict for the 
plaintiff. If the deposition was inadmissible, the verdict 
was to be set aside, and a new trial granted, otherwise 
judgment was to be entered onthe verdict, and after a 
full argument before the Supreme Judicial Court, judgment 
was entered on the verdict. We have cited this the more 
at length because it was decided by a very able Court, 
and seems to be much in point. Paley and Phillips also 
lay down the rule as it is stated by Greenleaf. Kirkpat- 
rick vs. Cisna, 3 Bibb, 244, is also in point. This was 
an action of detinue for the recovery of a negro. The 
plaintiff derived his right under the sale of a supposed a- 
gent of an administratrix. To prove the agency he intro- 
duced the agent himself, who deposed to his authority to 
sell, by a letter from the administratrix, which had been 
accidentally lost or mislaid, and that he sold to the plain- 
tiff, then in possession of said negro, for the purpose of 
paying a debt against the estate of the intestate. This ev- 
idence was on motion of the defendant excluded from the 
jury as incompetent. The case was taken up to the Court 
of Appeals, and for this cause the judgment was reversed 
with costs, and the cause remanded for a new trial. The 
Court said, “the principle that an agent is a competent 
witness is incontestably settled. He stands in the charac- 
ter of a disinterested and indifferent witness between the 
parties. The verdict either in favor of one or against the 
other, leaves him in the same situation, as responsible to 
the other. If the plaintiffrecovers on his agency when in 
fact he was not agent, but had assumed an agency which 
-could only be established by his own evidence, he would 
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be answerable to the defendant; and if he assumed the 
character of agent without being authorized, and in such 
>= character imposed on the plaintiff, he would be responsi- 
ble to him, so that as between the parties he is indifferent, 
2 and is therefore competent.” See Peake’s Evidence, 178. 
Here then we have the general rule upon which the com- 
ca : : 
sm petency of the agent to prove his own authority as agent 
al is placed, and it seems to bein accordance with general 
3 principles. 
q “As a general rule (say the Supreme Court of Indiana, 
8 Blackf., 49,) agents are witnesses, and in many cases 
3 they are so ‘ ex necessitate, even when they may be inter- 
ested.” In Fisher vs. Willard, 13 Mass. R., 380, Lincoln 
== for defendant argued that “Richards was an incompetent - 
witness—that he was in fact the party in interest.” The 
Li. Court remark upon this, that “no rule of evidence is better 
€) established than the sufficiency of the objection of interest 
« to the competency of a witness; but the exception from 
= the rule, that agents and factors are admitted from the ne- 
Y cessity of the thing, is as well known as the rule itself.”— 
And see also, Phillips and others vs. Bridge, 11 Mass. R., 
246; and Stringfellow vs. Hobson and Marriat, 1 Ala. R., 
N. Series, 573 to 575. 


“The exception being thus founded upon considerations 
of public necessity and convenience for the sake of trade, 
and the common usage of business, it is manifest that it 
cannot be extendedtv cases where the witness is called to 
testify to matters out of the usual and ordinary course of 
business.” 1 Greenleaf Evidence, sec. 417, page 564. 

So “ where the agent has a direct interest in the event 
of a suit relating to a contract made by him independently 
of his acts as agent, he is not a competent witness for his 
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principal in regard to such contract.” Steam Navigation 
Co. vs. Dandridge, 8 Gill.’and John., 248. 

But even if it appears prima facie that Bestwick was 
interested, (and certainly nothing more appears here,) his 
testimony should not have been rejected, for it has been 
holden that notwithstanding the prima facie appearance of 
an interest on the part of the witness on the face of the 
record, yet his evidence ought not to be rejected without 
examining him on his voir - dire asto his situation. Bun- 
ter vs. Warre, 1 Barn. & Cresw., 689. Wandless, assignee, 
&c. vs. Cawthorne, 1 Mood & Malkin, 320. 


As a general rule the vendor of goods having possession 
and selling them as his own, is held bound inlaw to war- 
rant the title, and therefore he is generally not competent 
as a witness, for the vendee, in support of the title; 
1 Greenleaf Ev., page 546, sec. 398, Ed. 1846, and au- 
thorities there cited. 2 Kent Com., page 498, and au- 
thorities there referred to. 

The case of Bunter vs. Warre, (B. & C., 689, above 
cited,) was an action of replevin; avowry alleging a joint 
holding by the plaintiff and T. B., who was no party to the 
record ; the testimony of T. B. having been rejected with- 
outan examination on the voir dire to enable him to ex- 
plain his situation, a new trial was granted. In Wand- 
less vs. Cawthorne, 1M. & M., 321, also above cited, it 
was held that in an action by the assignee of a Bank- 
rupt, the competency of the Bankrupt could be restored 
by the examination of the Bankrupt on the voir dire, with- 
out producing the release and certificate. 

But it does not follow that the vendor of goods is neces. 
sarily interested, or bound to warrant the title; he may 
not have been in possession of the goods when he sold 
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them, or the purchaser may have run the hazard, if he was, 
by buying them without recourse. In either of these cases 
he would not be bound to warrant the title or have any in- 
terest on account of the sale. Again, Bestwick may have 
a release from Coe, Anderson & Co., from all liability in 
regard to the matter. 


The interest to disqualify must be some legal, certain 
and immediate interest, however minute, either in the e- 
vent of the cause itself, or in the record asan_ instrument 
of evidence, in support of his own claims, in a subsequent 
action. 1 Greenleaf’s Ev., page 533, sec. 386, Ed. 
1846, and authorities there cited. 


The mode of proving the interest of a witness is either 
by his own examination, or by evidence aliunde. Ibid, 
page 513, sec. 423. 

When the objection to the competency of the witness a- 
rises from his own examination, he may be further interro- 
gated to facts tending to remove the objection, though the 
testimony might on other grounds be inadmissible. Ibid, 
page 572, sec. 422. 

Bestwick, the witness in this case, was not examined to 
enable him to explain his situation touching his alleged in- 
terest in regard tothe account of Elizabeth Batingriter, 
(now Elizabeth Noll,) assigned by him (Bestwick) to Coe, 
Anderson & Co., which was the consideration of the note 
on which this suit is founded, nor was any other testimony 
taken, to show whether he had a /egal, certain and immedi- 
ate interest respecting the said account or not, and as by 
the record such an interest does not appear, but at most on- 
ly a prima facie interest, therefore the judgment of the 
Conrt below must be reversed andthe cause remanded to. 
that Court for a new trial, that an opportunity may be af 
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forded for such examination or for the reception of other 
proof as to his situation in regard to said account, for if he 
is not interested in sustaining that account, he is, for aught 
that appears, a competent witness in regard to the whole 
matter. 

Some other questions are presented by the record, but 
not in such a shape that we can with propriety consider 
them; but if we could, we doubt if they would change 
the result. 

Let the judgment be reversed and the cause remanded 
to the Court from whence it came, fog farther procedings 
in accordance with this opinion. 


[Nors.—In this case, DuPont, J.. who was of counsel 
for plaintiff in the Court below, did not sit at the hearing 
in this Court. Hon. Wm. A. Forward, Judge of the East- 
ern Circuit, took his place on the Bench. } 











Epvwarp C. Betiamy, Arre.iant, vs. THE Suerirr or Jack- 
son County, Ex Orricio ApminisTraTor or Samuet C. Bet- 


LAMY, Deceasep, APPELLEE. 


¥. A debtor in insolvent circumstances may, before lien attaches, lawfully pre- 
fer one creditor, or set of creditors to another. 

2. A sale, assignment or other conveyance, is not necessarily fraudulent, be- 
eause it may operate to the prejudice of a particular creditor. 
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8. A deed made with the purpose or intent to hinder, delay or defraud credi- 
tors, is binding as between the parties ; but as to creditors it is deemed to 
have no lawful existence. 








4, In equity, the general maxim of pari delicto, &c., does not always prevail; 
circumstances of the particular case, often form exceptions, and where it is 
necessary, relief will be granted. 


5. In an assignment to a trustee who accepts the trust, and enters upon the du- 
ties thereof for the use of certain creditors, the legal estate passes and vests 
in the trustee, and chancery will compel the execution of the trust for the 
benefit of the said creditors, though they be not at the time assenting, and 
parties to the conveyance. : 


6. In a deed of trust, wherein after specifying certain slaves by name, and also 
enumerating other personal property, and then adding a general clause, viz : 
** and all his personal effects of every name, nature and description,” &c. 
Held to embrace things ejusdem generis, with those which had been men- 
tioned before, and to convey for the purposes of the trust, any -other slaves, 
which then belonged to the grantor and not before specified by name, and es- 
pecially where the res geste favors that construction, but not to pass real 
estate, or equity of redemption in land. 


7. It is essential to the conveyance of real estate that there be some deserip- 
tion of the land. 


8. In a deed of assignment to a trustee conveying “ all the future cotton crops 
made on said plantation,” an estate is conveyed commensurate with the 
trust ; and although it does not pass the equity of redemption in said land 
yet it is a fiduciary license , lease or conveyance thereof, and of all that was née- 
cessary to the management of the plantation and appropriation of said crops 
for the objects and purposes of said trust. 


9. A deed of assignment is to be construed by the res geste, and thus Courts 
are permitted to look to the circumstances and motives which led to its exe- 
cution, and the objects to be aceomplished. 


10, In all cases where a purchase has been made by a trustee, on his own ae- 
count, of the estate of his cestui que trust, although sold at public auction 
it is in the option of the cestui que trust to set aside the sale, whether bona 
fide made or not, and particularly where there are inequitable features in the 
transaction. 


11. A trustee is bound not to do anything which can place him in a position in- 
consistent with the interests of the trust, or which have a tendency to inter- 
fere with his.duty in discharging it. 
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Appeal from a decree of the Circuit Court for Jackson 
County. A full statement of facts is to be found in the o- 
pinion of the Court to which reference is made. 


M. A. Long §& W. G. M. Davis, for Appellant. 
J. T. Archer § G. S. Hawkins, for Appellee. 


Hon. W. A. FORWARD, Judge of the Eastern Circuit, 
(who with Hon. T. F. King, Judge of the Southern Cir- 
cuit, sat at the hearing of this case, in place of Baltzell, 
C. J., and DuPont, J., who were disqualified by reason of 
having been of counsel in the Court below,) delivered the 
opinion of the Court. 

Samuel C. Bellamy in his life time, filed his bill in equity 
against Edward C. Bellamy, the Union Bank of Florida, 
and seventeen others, creditors of the said complainant, 
and beneficiaries under the deeds hereinafter set forth, and 
alleged to be trust deeds. He charged, “that before and 
on the 19th November, 1844, he was in possession of a 
plantation and slaves in the County of Jackson, well stock- 
ed with horses, mules, cattle, hogs, farming utensils, provi- 
sions, &c., for the successful cultivation thereof, and had 
on the premises the greater portion of the crop grown and 
raised thereon in 1844 ; that at that time though not heav- 
ily in debt in proportion to the value of his property, apart 
from the Bank debt due the Union Bank of Florida, the 
principal of which, by payment of the annual interest, 
might have been deferred for many years, yet he was 
much harassed in mind by the existence of judgments and 
executions then recently rendered and obtained against 
him, and of suits progressing to judgment and execution, 
which, not having immediate cash resources to pay off and 
discharge, he feared would come down upon him before mon- 











TERM AT TALLAHASSEE, 1855. 65 


a 
Edward C. Bellamy vs. Samuel C. Bellamy’s Adm’r.—Statement of Case. 

















ey could be realized from his crops and other resources, and 
by seizure of slaves, stock, farming tools and utensils, utterly 
prevent him from paying his debts, bring loss and distress 
upon his securities and endorsers, and immediate ruin upon 
himself. 

“ That being thus induced to believe he could not protect 
and do justice to those who, without pecuniary considera- 
tion, and as an act of friendship and kindness to himself, 
were implicated for him as sureties and endorsers, as well 
as all his creditors at large and prevent the sacrifice and de- 
struction of their and his interests, which would be com- 
pletely effected by breaking up his planting operations by 
a forced sale of his unincumbered personalty at a ruinous 
rate of depreciation, save by,the execution of a trust deed, 
which while it preferred his endorsers and other sureties, 
would also protect the interests of all other persons to whom 
he was in any wise indebted, and secure the payment of their 
demand. That to effectuate this intention he executed to his 
brother, the defendant, Edward C, Bellamy, who was also 
one of his endorsers and sureties, a deed of conveyance in 
trust, which is made an exhibit to said bill, and is inthe 
words and figures following, to wit : 


Territory of Florida, 
Jackson County. 

“This indenture made and entered into this nineteenth 
day of November, in the year of our Lord, one thousand 
eight hundred and forty-four, by and between Samuel C. 
Bellamy of the one part, and Edward C. Bellamy of the 
other part, both of said Territory and County, witnesseth, 
that the said Samuel C. Bellamy, deeming himself morally 
bound to protect, secure and indemnify those, who from af- 
fection or friendship are equally involved with him in cer- 

9 














66 SUPREME COURT, 


Eee 


Edward C. Bellamy vs. Samuel C. Bellamy’s Adm’r.—Statement of Case. 











— 


























tain contracts and obligations, and desirous of affording to 
such persons such guaranty as he may against any risk or 
liability which they have thus voluntarily and disinterest- 
edly incurred ; and whereas, his brother, Edward Bellamy 
and others hereinafter specified, and the said Samuel C. 
Bellamy, being anxious to assure to them just claims in 
advance ; this indenture therefore witnesseth, that the said 
Samuel C. Bellamy, in consideration of the premises as 
well as the sum of one dollar received, hath granted, bar- 
gained, sold, aliened, conveyed and confirmed, and by these 
presents doth herein grant, bargain, sell, convey, assign, 
transfer and deliver unto the said Edward Bellamy, all the 
property and estate hereinafter described and specified, to 
wit: the following slaves, viz: Tony, Sally, Flora, Esop 
and Cinda ; also his stock of horses, mules, cattle and hogs, 
of which he is now in possession, and which cannot be 
more particularly described, together with his household 
and kitchen furniture, and all his personal effects of every 
name, nature and description, corn, wagons, carts, &c.; 
also his crop of cotton of the present year, whether now 
in bales, in the gin house or in the field ; also all his right 
and interest in and to the contract for constructing the 
bridge across the Chipola river near Marianna. To have 
and to hold all and singular, the property above described, 
and every particle thereof, to the said Edward Bellamy, 
his heirs and assigns forever. : 


“ Nevertheless, upon this especial trust and confidence 
herein and hereby created and declared, to wit: that the 
aforesaid Edward Bellamy shall have and hold the afore- 
said property upon the following stated trust and for these 
interests, objects and purposes, hereinafter set forth, that is 
to say, that the said Samuel C. Bellamy shall continue and 
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remain in possession of all this property and effects above 
specified, and shall proceed with his contract in relation to 
the bridge, that the said Edward C. Bellamy shall receive 
all the rents, profits, hire and income, derived from the 
same, to wit : the services and labor of said personal prop- 


erty, and the funds arising from said bridge contract, after 
paying necessary expenses, the said income, hire and funds 
to be held and applied by said Edward Bellamy for the 
following purposes, to wit : to reimburse, secure and in- 
demnify the said Edward Bellamy in and upon his liabili- 
ties as endorser or security for and with said Samuel C. 
Bellamy, to the Life and Trust Bank of Florida, amount 
about twenty-seven hundred dollars ; also for surety-ship 
of said Edward Bellamy on note to Miles Everett, of 


Washington County, Florida, one thousand dollars; for the 
indemnity of Doctor Etheldred Phillips, surety on note of 
about two hundred dollars ; Doctor Bradford, endorser on 
a bill of exchange of seven hundred dollars; Mr. William 
Bellamy, of North Carolina, surety on a contract of seven 
or eight hundred dollars ; Isaac Widgeon, judgment of six 


hundred dollars ; Alexander Croom, on a draft now in suit 
about five hundred dollars ; lastly, for the payment of all 
just claims not now sued, and more particularly for the 
protection and indemnity of the sureties of said Samuel C. 
Bellamy on his bond for the bridge contract, and finally 
and especially, for the paying with all due promptness, the 
interest on the bank stock of said Samuel C. Bellamy, ac- 
cruing to the Union Bank of Florida, and generally for 
the indemnity of all sureties of said Samuel C. Bellamy, 
who, reposing in his integrity, have loaned him their name 
considering them as the others, as preferred creditors, for 
whose security this deed is made. _It is hereby provided, 














68 SUPREME COURT, 


bn —__________________"F7 
Edward C. Bellamy vs. Samuel C. Bellamy’s Adm’r.—Statement of Case, 











—=> 


that said Samuel C. Bellamy shall at any future time exe- 
cute any other instrument necessary to effectuate the in- 
tents and purposes of this indenture, upon being thereto 
duly advised. nd it is herein especially provided, that 
when the purposes and objects of this indenture shall have 
been accomplished and attained by the payment or satis- 
faction of the aforesaid debts, claims and liabilities, either 
from the income of the said property or from any other 
source, then and in that event, whenever it shall have been 
in any mode realized and consummated, the said Edward 
Bellamy shall upon the request of said Samuel C. Bella- 
my, release, reconvey and deliver all the property hereby 
conveyed, and all his interest and right therein, either in 
equity or at law, hereby vested. 

“And it is herein further provided, that all the future 
cotton crops made on said plantation shall be appropriated 
by said Edward Bellamy, trustee, to the purposes and ob- 
jects above set forth and declared, especially the interest 
on the Union Bank stock, excepting part of said cotton 
crop as well as corn, also hereby conveyed, as shall be re- 
quisite for necessary expenditures and subsistence. 

“ And it is especially in conclusion provided, that one half 
of the nett proceeds of the bridge contract, after all neces- 
sary disbursements therein, shall be applied by said Ed- 
ward Bellamy to the payment of a claim due estate of 
William Sullivan, late of this County, deceased. 

“And it is herein especially provided, that a debt or claim 
or accommodation debt due Union Bank of Florida, and a 
debt due Mrs. Oveton, of Pensacola, are excluded from this 
trust, and the said Edward Bellamy, on his part, accepts 
this appointment of trustee conferred by this deed, assumes 
the office and covenant for himself, his heirs and assigns, 











TERM AT TALLAHASSEE, 1855. 69 


TT TA SARE 
Edward C. Bellamy vs. Samuel C. Bellamy’s Adm’r.—Statement of Case. 








to observe the provisions of this indenture and perform 
the duties it creates, and preserve and maintain the con- 
fidence it reposes, according to its true meaning, interpre- 
tation, intents and designs; and said Edward Bellamy 
hereby acknowledges delivery of the property herein con- 
veyed. In testimony of all and singular whereof, the par- 
ties have executed this indenture bysigning, sealing and de- 
livering the same, this nineteenth day of November, A. D., 
1844, second page, eleventh line from the top, words “ one 
thousand dollars,” interlined before signing.” 
S. C. Bellamy, [L. 8.] 
Signed, ; 

E. C. Bellamy, [L. 8.] 
Executed in presence of 
A. L. Woodward. 


Frederick R. Pittman, Clerk C. C., J. C. 


He further charges that said Edward C. Bellamy, as 
such trustee, possessed himself of all the property men- 
tioned and specified in the said deed of trust, and also of 
the crops of cotton, cornand other produce grown and 
raised on the said plantation in the years 1844 and 1845, 
and still holds the same, unaccounted for; and he also 
possessed himself of the crops of cotton and other produce 
grown and raised on the plantation, and with the slaves of 
said complainant, in the years 1846 and 1847, and was at 
the time of filing said bill, in possession and planting a 
crop for 1848, and that he had, also, on divers occasions, 
employed a portion of your orator’s slaves in labor for him- 
self, the said Edward Bellamy, and others, off the said 
plantatation, of all which he had rendered no account to the 
said complainant. 

He further charges, that notwithstanding he became so 
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possessed, the said Edward C. Bellamy, though by such 
possession having sufficient means, resources and property 
to have arranged with and satisfied all the creditors then 
having executions, and others, as their suits matured into 
judgment and execution, began to harass the complainant 
with suggestions of apprehensions that the said deed of 
trust, would prove insufficient to protect and indemnify 
his sureties, and that it would be assailed and defeated, by 
reason of the preferences so given to his endorsers and 
sureties, on the complaint of other creditors, and therefore 
some other and additional indemnity should be provided 
for them. 


He further charges, that harassed by the ruin impending 
or which he in consequence of the representations of said 
Edward C. Bellamy, supposed to be impending and near at 
hand, and in which he would involve his sureties, com- 
bined with the result of an unfortunate habit of indulging 
in the use of intoxicating liquors, by which his mind was 
rendered utterly incompetent to know and appreciate his 
real situation, or to perform any of the duties incident to 
the ownership of property, and in fact being at times ac- 
tually insane, and incapable of contracting and being con- 
tracted with, yielding himself to the direction, control and 
management of the said Edward C. Bellamy, and whilst 
in this situation, he executed the following deed of con- 
veyance, which is also made a part of said bill, to wit : 

“Whereas, Samuel C. Bellamy did heretofore, to wit, on 
the first day of March, 1841, execute to the Union Bank 
of Florida, two mortgages by which he conveyed among 
other things, the real estate and slaves hereinafter describ- 
ed, being the same slaves and their increase, except those 
which have died, mentioned and conveyed in and by said 
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mortgages. And whereas, said mortgages were made to 
secure to said Bank the payment of three hundred and 
twenty-two shares of the capital stock of said Bank, all 
of which will more fully appear by reference to said 
mortgages, which were duly recorded inthe office of the 
Clerk of the County Court of Jackson County. And 
whereas, after the execution of said mortgages the said 
Samuel C. Bellamy did receive from said Bank a loan of 
two-thirds of the amount of his said stock, being about 
the sum of twenty-one thousand nine hundred and thirty- 
one dollars, and made and delivered to said Bank his note 
commonly called a stock note, therefor, which was renew- 
ed, and the interest paid thereon until about the day of 
And whereas, there is now due to the said Bank . 
from the said Samuel C. Bellamy, besides the said stock, 
about the sum of five thousand and sixteen dollars, being 


the interest which has accrued on the said stock note since 


the last renewal of the same. ° 
“Now this indenture made and entered into this 13th day 


of December, in the year of our Lord, 1845, between the 
said Samuel C. Bellamy of the one part, and Edward C. 
Bellamy of the other part, both of the County of Jackson 
and State of Florida, witnesseth, that for and in consider- 
ation of the sum of six thousand dollars to him in hand 
paid by the said Edward C. Bellamy, the receipt whereof 
is hereby acknowledged, the said Samuel C. Bellamy hath 
granted, bargained, sold, aliened and conveyed, and by 
these presents doth grant, bargain, sell, alien and convey 
tothe said Edward C. Bellamy, his heirs and assigns, the 
following described real estate and negro slaves, subject, 
however, to the rights of the said Union Bank, in and by 
said mortgages, stock note, and interest due thereon as a- 
bove mentioned, that is to say: 
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“The south-west quarter of section thirteen, township 
five, north, range eleven, west; the east half of the north- 
east quarter of section twenty-three, township five, north, 
range eleven, west ; the east half of the south-east quar- 
ter of section fourteen, township five, north, range eleven, 
west; the north-east quarter of section fourteen, township 
five, north, range eleven, west; the west half of the 


north-east quarter of section fourteen, township five, north, 
range eleven, west; the west half of the north-west quar- 
ter of section thirteen, township five, north, range elev- 
en, west; the west half of the south-west quarter of sec- 
tion twelve, township five, north, range eleven, west ; 
the south-west quarter of section eleven, township five, 
north, range eleven, west; the north-east quarter of sec- 
tion eleven, township five, north, range eleven, west ; con- 
taining in all about twelve hundred acres, be the same 
more or less. And the following described negro slaves, 
to wit : e 

“Fife, about seventy years old; George, about thirty 
years old; Sam, about twenty-eight years old; Levi, a- 
bout thirty years old; Jim, about sixty years old ; Virgil, 
about forty-five years old ; Amos, about fifty years old ; 
Willie, about forty-five years old ; Cesar, about sixty years 
old ; Peter, about thirty years old; Daniel, about twenty- 
five years old; Dick, about twenty-one years old; Isaac, 
about twenty-two years old; Quincy, a boy, about twen- 
ty years old; Holertie, about sixteen years old; Warren- 
ton about eighteen years old ; Jim, jr., about fifteen years 
old; Marcus, about twenty years old; Silas, about fifteen 
yeas old; Sally, about forty years old ; Chany, about for- 
ty-five years old ; Nancy, about fifty years old; Jennet, 
about thirty-two years old ; Laney, a woman, about thirty 
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years old; Haley, about thirty years old; Esther, about 
twenty-five years old; Hagar, about twenty-four years 
old; Delia, about twenty-two years old; Hannah, about 
twenty years old; Venus, about twenty years old; Rose, 
about eighteen years old ; Amy, about thirteen years old ; 
Julia, about twenty years old; Fanny, about twenty years 
old; Matilda, about eighteen years old ; Lucy, about four- 
teen years old; Jane, about twelve years old; Charity, a- 


bout twelve years old ; Solomon, about eight years old; 
Daphne, a girl, about ten years old; Emily, about thirteen 
years old; Elias, about nine years old; Alfred, about eight 
years old; Sarah, about eight years old; Bill, about ten 
years old ; Delphi, about five years old; Delilah, about 
three years old; Chance, a boy, about ten years old; Hen- 
ry, about twelve years old ; Calvin, a boy, about ten years 
old; Agga, about twenty-three years old; and the follow- 
ing named children, all under the age of five years, to wit: 


Tom, Marcus, Eliza, Joshua, Bob, Jefferson, John, Frank, 
Venus, jr., Abby, Margaret, Rany and Teny. To have and 
to hold the above described real estate and negro slaves 
with the equity of redemption, and all the rights which 
the said Samuel C. Bellamy has in and to the same, to the 
only proper use and benefit and behoof of him, the said 
Edward C. Bellamy, his heirs, executors, administrators 
and assigns forever. And the said Samuel C. Bellamy 
doth covenant and agree to and with the said Edward C. 
Bellamy his heirs, executors and assigns in manner follow- 
ing, to wit: First, that there is no other lien or encum- 
brance on the said real estate, and slaves herein conveyed 
except that above mentioned. And second, that the said 
Samuel C. Bellamy has full power, right and authority to 
sell and convey the same subject only to the rights of the 
10 
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said Union Bank in and by said mortgages, stock note and 
interest due thereon and none other. 

“In witness whereof I, the said Samuel C. Bellamy, hath 
set my hand and seal the day and year above written.” 

Signed, Samuel C. Bellamy, [L. 8.] 

Signed, sealed and delivered in presence of 

E. Phillips, 
S. W. Carmack. 

Which said slaves he avers, were conveyed in and by 
the general terms, “ all his personal effects of every name 
and description ” contained in said trust deed of Novem- 
ber 19th, 1844. 

On page 13 m, of the printed record, it appears that 
the respondent (E. C. Bellamy,) read in evidence the fol- 
lowing paper, to wit: 

“In consideration of a deed of conveyance this day exe- 
cuted by Samuel C. Bellamy, conveying to me his estate, 
consisting of an equity of redemption in the land and ne- 
groes mentioned therein, | hereby covenant and agree to 
and with the said Samuel C. Bellamy to pay for the same 
the sum of six thousand dollars in manner following, to 
wit: a judgment in the name of S. C. Robbins for about 
twenty-seven hundred dollars besides interest, rendered a- 
gainst said S. C. Bellamy in the Court of Appeals, at the 
January term, 1845. A note due to Miles Everett for a- 
bout thirteen hundred dollars including interest. A note 
due to the executors or administrators of H. Johnson, de- 
ceased, of North Carolina, for which William Bellamy is 
bound as security of said Samuel C. Bellamy, for about 
the sum of one thousand dollars with interest. A judg- 
ment in favor of William Baker against said Samuel C. 
Bellamy, for which Doctor E. Phillips is liable as his secu- 
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rity, for about two hundred and eighty dollars, and the bal- 
ance of said six thousand dollars, if any there be after de- 
ducting the above payment, and the payment of about six 
hundred dollars, already made by meto Ely Moore, the 
overseer of said Samuel C. Bellamy, and for negro shoes, 
and rope and bagging for the present year’s crop, is to be 
paid to such of the creditors of said Samuel C. Bellamy, 
as he may direct. Witness my hand and seal, this 13th 
day of December, 1845” 
E. C. Bellamy, [L. 8.] 


Test: 
E. Phillips, 
S. W. Carmack. 

Which is admitted to be the agreement entered into be- 
tween them, at the time of executing said last mentioned 
deed. 

He further avers and says, that although he cannot say 
positively, that he executed said last deed, in accordance 
with the provision in the trust deed, his uniform impression 
and belief has been, that it was then urged and impressed 
upon him by the said Edward C. Bellamy and his counsel 
that the said last mentioned deed was in furtherance of the 
objects and purposes of said trust deed, and not in anywise 
inconsistent therewith. 

He further says, that as for the sum of $6000, the consid- 
eration in said deed expressed to have been paid by the 
said Edward C. Bellamy, the same is so grossly inadequate 
as to be a fraud, if there was no trust; yet the same-or 
any part thereof, was never paid to him by the said Edward 
C. Bellamy at the time of the execution of the said deed 
or at any time since. 

He further charges, that if said Edward C. Bellamy has 
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paid any money for the use of the complainant as the con- 
sideration of said deed, it was made from the trust property 
or funds of said complainant already in his hands, or while 
he had sufficient amount of the said trust funds in his pos- 
session and control, applicable to the discharge of such 
debts. 

He further charges, that if said last mentioned deed is 
claimed as an absolute conveyance, it is wholly without 
consideration and void. 

He further charges, that the said Edward C. Bellamy 
should in a court of Equity, be decreed to be a trustee for 
the said property and for the due management of the same, 
and for the rents, issues and profits thereof made, and which 
under due and proper care and management, ought to 
have been made, so far as the same conveys property not 
conveyed in the trust deed of November, 19th, 1844. 

Lastly, he charges violation and dereliction of his duty 
as trustee, to the great detriment and destruction of the 
funds, and to the great injury of the complainant and his 
creditors. 

The prayer of the bill was, that he, the said Edward C. 
Bellamy, be declared a trustee of and concerning the prop- 
erty mentioned and specified in the deed of 1845 ; and that 
he render a full, true and perfect account in detail, of all 
and singular the trust property and funds committed to 
his charge, and the rents, issues, profits and proceeds of ev- 
ery description issuing out of the same, or accruing there- 
from, which he or any person for him, or by his consent or 
procurement, received therefrom, or which he might, 
could and ought, by proper management, diligence and 
care, to have received therefrom ; and that the said E. C. 
Bellamy be removed from his said trust, and ousted of his 
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said trust estate, and be enjoined from all further interfer- 
ence with, or any control over, and management of the 
said trust property. 


That the creditors specified be made defendants, and re- 
quired to answer and set forth respectively the situation of 
their claims, &c. And that a receiver be appointed, to act 
as trustee, to receive and take possession of said planta- 
tion, slaves, &c., to provide fer, keep up, maintain, manage 
and contro] the same, &c., and pay the clear residue after 
paying expenses, &c., to the creditors of complainant ; 
and also to arrange with the Union Bank, so as to reinstate 
the said stock loan and continue the same, according to 
the charter of said Bank. And finally, after the purposes 
of said trust shall be accomplished, by the discharge of 
the debts, to deliver to him said property, real and person- 
al, &c., and general prayer for other and further relief, &c. 
It does not appear in the record whether any of the defend- 
ants excepting Doctor E. C. Bellamy, were ever served 
with subpena, or made any appearance or answer ; there 
isno decree pro confesso. The defendant Doctor E. C. 
Bellamy’s answer, so far as we think necessary to extract 
from it, is in substance as follows : 


“ That he was an endorser, at the request and for the ac- 
commodation of said complainant, on a note payable to 
the Life and Trust Bank, and also a note payable to said 
Miles Everett. That some time in the fall of 1844, the 
said complainant came to the house of this defendant, and 
informed him that he was so much involved that he could 
not goon with his business, and that unless he made a 
deed of trust for the benefit of his endorsers that this de- 
fendant as well as other endorsers, would lose money by 
him. That this defendant being anxious to secure himself 
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against losses on account of his endorsements, upon being 
informed of the embarrassments of the complainant, read- 
ily agreed to accept the security and indemnity proposed 
by him. That complainant procured the deed, exhibit 
A B, and brought it to this defendant to sign, telling this 
defendant that it was a deed of trust for his (this defend- 
ant’s) security, and for the security of other preferred cred- 
itors therein named ; and this defendant presuming that it 
would secure the objects avowed, executed and accept- 
ed it. 

“That at that time there were executions of the exis- 
tence of which he avers, he, this defendant, was ignorant; 
for a large amount, say from $6000 to $8000, in the hands 
of the Mashal against the said complainant ; and to the 
great surprise and astonishment of this defendant, the a- 
mount of $4000 or more of said executions was soon after 
levied upon all the mules, horses, and what the Marshal 
estimated to be about 75 bales of cotton, then in the field, 
it being a part of the property in said deed of trust. That 
after said levy, being urged by the complainant and fear- 
ing he might make himself liable to the other cestuis que 
trust, in said deed, by neglect of duty as trustee, he inter- 
posed his claim in that character, to the property levied 
upon, and gave bond and security as is directed by law in 
such cases, determining in this manner to submit the said 
deed of trust to judicial investigation and construction. 

“That things remainedin this position until the fall of 
1845,in which year “this defendant went on to make the 
crop, paying the overseer and other expenses for negro cloth- 
ing, bagging and rope, &c., out of his own money.” That 
assoon as the crop was fairly made and about 50 bales 
picked out, the Sheriff of Jackson County levied two other 
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executions in favor of Sullivan’s administrator and Miles 
Vance, amounting to about $4000, upon all the crop of 
cotton of the year 1845, and all the other property in said 
deed of trust, except such as had been levied upon before. 

“That he put in a claim also for this property, and that 
at the next term of the Court these claims were tried, and 
this deed of trust, attacked by said judgment creditors 
was determined fraudulent and void as to said creditors, 
and this property was found subject to said executions, and 
he “ alleges that said deed of trust was fraudulent and void 
ab initio, as to execution crediiors existing at the time 
said deed was executed, and that being void in part it is void 
in toto.” 

“ That after said property was so found subject as afore- 
said, that he returned it all to the Sheriff, except the two 
lots of cotton of 42 and 62 bales, and that it was sold by 
the Shersff to satisfy the executions in his hands so levied 
as aforesaid. 





“That instead of there being 75 bales, when ginned, in 
the first lot of cotton levied by the Marshal, there were 
only 42, which were sold by this defendant, and the Life 
and Trust Bank debt paid with the proceeds. 


“ That the 62 bales were sold by this defendant and the 
proceeds applied to the payment of the said executions of 
Sullivan and of Vance. That having thus shown what 
became of all the property conveyed in said deed of trust, 
he denies that the right and equity of redemption which was 
afterwards conveyed in the deed of 1845, was intended to 
be conveyed in said deed in trust, under the general terms 
therein employed, to wit, “all his personal effects of every 
name, nature and description,” as is alleged in said bill.” 

“ This defendant further answering, says: That in the 
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early part of December, 1845, he was in Tallahassee, for 
the purpose of procuring a judgment against him as en- 
dorser, and the said complainant as prineipal, which had 
been rendered against them in the Court below, in Jack- 
son County, and which had been affirmed in the Supreme 
Court, so that it might be placed in the hands of the Clerk 
of the Inferior Court, and an execution issued thereon, for 
the said complainant was in a failing condition ; and this 
defendant finding that he had leaned upon a broken reed, 
when he reposed upon said deed in trust for security as the 
endorser of said complainant, was anxious to take every 
step by which he might even partially indemnify himself 
for the heavy liabilities he had incurred, as endorser and 
security for said complainant. Whenthis defendant re- 
turned from this mission to Tallahassee, he found the said 
complainant and Judge Carmack at his home; and the 
said complainant notwithstanding all the trouble and dif- 
ficulty in which he had already involved this defendant, 
insisted upon making another “ deed in trust,” but this de- 
fendant promptly and positively refused to have anything 
more to do with “ deeds in trust,” or anything of the kind, 
preferring to run the risk of losing the money he had ad- 
vanced for the said complainant, and also what he was li- 
able for as his endorser and security, rather than have 
anything more to do with “trusts,” or rely again on ropes 
ef sand. The said complainant, still professing a great 
desire to secure his endorsers against losses on his account, 
this defendant said to him that he, the complainant, still 
had a remaining interest in some property mortgaged to 
the Union Bank of Florida, which at that time, as the de- 
fendant was advised, was not subject to execution, the 
Statute authorizing the sale of equity of redemption under 
execution not then being enacted. 
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“ This defendant further said to the said complainant, 
that if he was serious in the desire to protect him against 
liabilities as his endorser, and would, in good faith, sell 
him his remaining interest, or equity of redemption, in so 
much of his, the said complainant’s, bank property, as 
would be sufficient to cover the advances and liabilities 
which this defendant had incurred for the said complain- 
ant, and some other debts, about which the said complain- 
ant expressed great anxiety, that this defendant would go 
to some estimate of the value of the interest in the prop- 
erty agreed to be conveyed, and also an estimate of the 
amount of debts desired by the complainant to be secured. 


At this time, a suit was pending against the said complain- 
ant by the Union Bank fora large amount of money there- 
tofore loaned to the said complainant, and it was then the 
general impression in the country that the property mort- 
gaged to the Bank would be subject to execution to satisfy 
judgments obtained by said Bank in such cases; and the 
artful “ and designing complainant,” finding that this de- 
fendant could be no longer duped into a participation in 
fraudulent deeds of trust, and fearing that his mortgaged 
property would be sold to satisfy the said debt for loaned 
money, which would soon be matured into judgment a- 
gainst him, in favor of the Bank, he, the said complainant, 
without any undue influences upon the part of this de- 
fendant, and with a full knowledge of the situation of his 


affairs, agreed to convey to this defendant all his remain- 

ing interestin so much of the said Bank property, as 

would be sufficient to secure this defendant against his 

said liabilities on the said complainant’s account, and cer- 

tain other debts, about which the complainant expressed 

great solicitude and anxiety as aforesaid. That thereupon 
11 
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the said saiphideiint and this defendant left this defend: 
ant’s house, in company with Judge Carmack, and went to 
Marianna, for the purpose of effecting the conveyance of 
the said interest of the said complainant in a portion of 
the said mortgaged property as above indicated. The 
said complainant furnished a list of the slaves and land, 
his interest or equity of redemption in which was intended 
to be conveyed, and a description of the same, and the 
Hon. Samuel Carmack, who was employed by the siad 
complainant for that purpose, drafted the deed of convey- 
ance. After the conveyance was drawn, the complainant 





came, in an intoxicated state, before defendant and the said 
Carmack, and signed the same; but this defendant posi- 
tively refused to accept the delivery thereof, on account 
of its being signed and sealed by the complainant in the 
situation in which he then was. The complainant then 
came back on the following morning in a sober and ration- 


al situation, and executed a newly drawn deed, the same 
in substance asthe one he had signed the day before, 
which last deed, as well as the former, was drafted at the 
request and under the direction of the said complainant. 
This defendant accepted the delivery of the last mentioned 
deed of conveyance referred toin complainant’s bill of 
complaint, and therein designated as exhibit B. 


“ As to the consideration mentioned in said deed, to wit, 
the sum of six thousand dollars, this defendant alleges that 
it was sufficient, adequate and equal to the value of the 
interest conveyed by the said complainant in said deed.— 
Said deed purports to convey the equity of redemption of 
the said complainant to this defendant in twelve hundred 
acres of land, and sixty-five slaves. It was found, howev- 
er, that one of the slaves mentioned in said deed, value a- 
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bout dollars, was not included in the Bank mortgage, 
and there being no incumbrance on him, he was taken in 
execution to satisfy the debts of the said complainant, 
and sold by the Sheriff for that purpose. Of the sixty- 
four which remained, one old man has since died, and eight 
of them are perfectly worthless, by reason of consumption, 
dropsy, deformity from sickness, burns and chronic rheu- 
matism, with which diseases, &c., they were afflicted at 
the time of said last mentioned conveyance, and so far 
from their being valuable or profitable, they are an expense 
to the plantation. 


“ Thirteen of the said number of sixty-four slaves were 
children, under the age of nine years, and about eight of 
the number were from forty-five to seventy years old, 
and about eight or ten others ranging down from five to 
ten years of age, at the time said conveyance was made. 
This defendant alleges that taking all said slaves asa 
gang, they were not likely, are altogether an expensive set 
to support, and they were not at the time said conveyance 
was made worth upon an average, as he believes, more 
than about two hundred and fifty dollars apiece, This de- 
fendant further alleges, that of the lands included in said 
conveyance, much lies in the swamp and in the woods, 
and if it had been unincumbered and sold at public sale, 
it is not reasonable to suppose that it would have brought 
more than the adjoining lands of equal, if not superior 
quality, on three sides, which sold on a credit of one, two 
and three years, at from a little more than one, to three 
dollars and fifty cents peracre. The amount of said 
complainant’s subscription for stock in the Union Bank, 
for which said property had been mortgaged, was about 
thirty-two or three thousand dollars, and the amount of 
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the judgments which were soon after rendered against the 
said complainant, in favor of said Bank, for money, in the 
Circut Court of Jackson County, was about twenty-seven 
thousand dollars, as this defendant is informed and believes. 
This defendant purchased said property, subject to both 
these claims, amounting in all to about sixty thousand dol- 
lars, under these estimates, or any reasonable estimates 
which could be made of the value of the property in said 
conveyance mentioned, and of the amount of incumbrance 
which said Bank had upon said property. 


“ This defendant confidently alleges that the considera- 
tion mentioned in said deed of corfveyance to him is full, 
adequate and altogether sufficient for the interest (it being 
a mere equity of redemption) in said property, which the 
said complainant conveyed to him in the deed of the 13th 
day of December, 1845, as mentioned in said complain- 
ant’s bill of complaint. This defendant positively alleges 
that the said last mentioned deed had no connection what- 
ever with the said deed of trust of the 19th November, 
1844, but was wholly distinct from, and independent of it. 
That while the trust deed of 1844 was tainted with fraud, 
the deed of 1845 was made for a good and valuable con- 
sideration—was honest and bona fide in all respects, free 
from fraud, secret trusts and all other fraudulent contri- 
vances—was made without any undue influence or unfair 
practices upon the part of this defendant, and executed by 
the said complainant, after due reflection, and in a sober 
and rational state of mind, and was drawn up and pre- 
pared by a legal gentleman employed by the complainant 
himself for the purpose, a gentleman whose heart is too 
pure, whose nature is too honest, whose intellect is too 
clear, and whose legal learning is too accurate and pro- 
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found, to have allowed him on the one hand to have be- 
come the instrument of fraud, or upon the other to 
have made a blunder in conveyancing, at which a mere 
tyro would be ashamed. This defendant having become 
the purchaser of the said complainant’s equity of redemp- 
tion in the property described in the said deed of the 13th 
December, 1845, gave the complainant his obligation to 
pay off and discharge all the debts of the said complain- 
ant for which this defendant was liable as endorser or se- 
curity, and also certain other debts mentioned in said obli- 
gation, and which were designated by the said complain- 
ant, which said debts in all amounted at least to the sum 
stated as the consideration in said deed, if not more. If 
less than $6000, this defendant was to pay other debts to 
the said amonnt.” 


He further says, that since that time, he has paid up the 
greater part of the debts mentioned in the said obligation, 
and that he is ready to pay-the balance which may yet re- 
main unpaid. 

That this defendant has, time after time, offered to re- 
scind the whole contract upon being indemnified for the 
monies paid and the liabilities incurred by him for and on 
account of the said complainant. 


He further says, that if he did not pay interest on the 
Union Bank debt of the said complainant under the said 
deed in trust of 1844, it was because he had no means in 
his hands as trustee to pay the same; and this defendant 
further says, that after said deed in trust was decided te 
be fraudulent and void, this defendant had nothing more 
to do with it, and could not be compelled to act under it. 


In behalf of complainant, Joseph W. Russ testifies :— 
“ That his plantation adjoins the Rock Cave plantation, 
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that they lie side and side for about a mile. Has been liv- 
ing there before and ever since Samuel Bellamy owned the 
place. That he has been well acquainted with the plan- 
tation and negroes of Samuel Bellamy, but not so well of 
late, since it went out of his possession. It was looked 
upon while in the possession of Samuel Bellamy by wit- 
ness and everybody else who knew it, as one of the finest 
plantations in the country. That witness had rather have 
it than any plantation he knew of for the number of acres. 
Samuel Bellamy made fine crops there—that he made 
from 250 to 300 bales of cotton per year, and ane year wit- 
ness thinks he made over 300—bales were the same size 
as usually made in the country, they were formerly not so 
heavy as at present—from 500 to 600 lb. bales are usual- 
ly made now, some as high as 700. Samuel Bellamy made 
full provision crops—does not know that he sold any. 


“That in the fall of 1845, the Rock Cave plantation 
would have sold for as much as any land in the country— 
does not know what land was selling for at that time— 
thinks there were between 1000 and 1200 acres of cleared 
land, and when in possession of Samuel Bellamy the 
houses, fences and other improvements were in good order 
and fit for use—thinks the negroes were first rate negroes, 
as good asany in the county. That he lived by them a 
long time, and found them honest and peaceable, and man- 
ageable, and healthy as any other negroes.” 


R. B. Carlton, another witness in behalf of complain- 
ant, states: “ That he came to this country with Samuel 
C. Bellamy, and overseed for him inthe years 1836, 1837, 
1839 and 1840, that he is well acquainted with the char- 
acter and value of Samuel C. Bellamy’s negroes, and that 
there were 40 working hands at the time he overseed for 
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him, and were as valuable a set of hands as any in Jackson 
County. That he settled the plantation, and cleared most 
of the land ; that there Were a good many likely young 
hands growing up at the time. The land was very good, 
and Samuel C. Bellamy once, in his presence, refused $20 
per acre ; and witness considers it would make as much 
per acre as any land in the country, and that he has made 
it; that he has had a good general knowledge of the plan- 
tation since, and especially since 1841, and also of the 
hands, and has been there as often as once a week since 
that time. 

“ That since the plantation has been in the possession of 
Edward C. Bellamy, for the last year or two, it has gone 
down to nothing. That since the negroes went out of the 
possession of Dr. S. C. Bellamy, witness had seen them 
frequently, but the present year he had not seen them 
much, except a few of them. That since they had gone 
out of Dr. S.C. Bellamy’s possession he had not seen any 
of them well clothed, that they appeared poor and scraw- 
ny, and he frequently met them on the road and did not 
know them as some of the negroes he came from North 
Carolina with.” 

Hugh Spears, a witness also for complainant, testifies ; 
“That he is well acquainted with the Rock Cave tract of 
land, he supposes there are 1000 or 1200 acres—a good 
deal of swamp and ponds on the tact—+that in 1845 about 
$6 per acre, would have been a fair cash price for the plan- 
tation, land being then low.” 

Judge Baker, a witness in behalf of said defendant, 
says in his answer to 10th cross interrogatory: “I was 
present when the value of Dr. S. C. Bellamy’s property was 
spoken of. I do not remember what was said by each in: 
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dividual. I can only state that when $6000 was stated as 
the consideration in the deed, it was signed by Dr. S. C. 
Bellamy without objection. I have already stated that he 
was not inloxicated when he signed the deed; so far as | 
was capable of judging, he seemed to understand what he 
was about. Ido not know that others were consulted a- 
bout the value of the property. Judge Carmack thought 
that $6000 was as much as the property would bring at a 
eash sale, over and above the liens and incumbrances up- 
on it. Iwas under the impression that the consideration 
in the first deed was $6000 ; in this, however, I may have 
been in error.” 

In his answer to the 11th, he further states : “Judge Car- 
mack advised E. C. Bellamy to buy the property, as I have 
before stated. He moreover advised them not to have a 
private understanding, either verbal orin writing. He 
probably meant by this advice to guard them against just 
such a suit as the one now pending.” 





In another place, in his answer to 69th cross interroga- 
tory, he says : “ Judge Carmuck seemed to be the friend of 
both Samuel and E. C. Bellamy.” Judge Carmack in his 
deposition read in evidence by the defendant, in speaking 
of the deed of 1845,of which he is interrogated, states : 
“ That the deed was drawn by witness at the instance of 
Edward and Samuel Bellamy. That as well as witness 
can state at this lateday, aftersolong a lapse of time, 
that after the deed of trust of intended to secure Ed- 
ward Bellamy and others, had been overruled by the Court 
and declared fraudulent and void, and the decision acqui- 
exceed in by the lawyers who defended it, Samuel C. Bella- 
my detained witness two or three days in this county con- 
salting him about the matter, (Edward Bellamy not being 
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present at the conferences, and as witness believes he was 
then absent, where, he does not remember.) Witness was 
detained, as well as he recollects, after the plan had been 
settled, until the return of Edward C. Bellamy, that wit- 
ness might assist in consummating the plan. 

“ That another important circumstance in declaring the 
old deed a nullity, fraudulent and void, was, according to 
his recollection, that it was for a very long and indefinite 
period of time. That when consulted by Samuel C. Bella- 
my, he avowing it was his object to keep his property to- 
gether, witness told him it could not be done by a deed of 
trust, unless it be forfeited in some reasonable time. That 
in this matter of the deed annexed, witness told Samuel and 
Edward Bellamy to have no secret understanding, either 
verbally or in writing, and that Sam. must trust to Ned’s 
generosity. And witness has no doubt he did so, and thought 
that Edward Bellamy would return Samuel his property 
after he had paid his debts ; this, however, is mere matter 
of opinion, but nothing to warrant such an opinion passed 
at the time of the execution of the deed, and not for some 
time after. Nothing but their relationship, and Sam’s 
willingness to trust his brother with the possession and con- 
trol of his property, induced this opinion. 

“ That the reason of the great haste to execute a con- 
veyance of some kind to somebody, that would stand, was 
because the newspapers stated that there was a bill before 
the Legislature to sell the equity of redemption, and wit- 
ness gave it as his legal opinion that the executions would 
be a lien upon the equity, and would postpone any sale or 
conveyance made after the lien attached. The two mat- 
ters of fact most constantly in witness’ mind at the time of 
the execution of the deed and since, was witness’ repeated 
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advice to both Edward and Samuel Bellamy that they 
should have no secret understanding, or trust, that this 
property should ever be delivered up to Samuel C. Bella- 
my, and both of them protested that there should be no 
such agreement or understanding. The other fact is that 
witness told Samuel C. Bellamy that he must leave the plan- 
tion conveyed in the deed, and to exercise no control over 
it, or any negro conveyed in the deed, and he agreed to do 
so. That witness advised them both that Sam. should sell 
out for a full, fair and equate consideration, or words to 


that effect. 


The deed was executed in Gen. Baker’s office, at Mari- 
anna, and both parties were present at the time of execu- 
tion. And said deed was undoubtedly intended by com- | 
plainant and defendant as an absolute and unqualified con- 
veyance. That both parties were friendly at the execution 
of the deed, but witness does not recollect the particulars 
‘ of the conversation; thinks they conversed as much about 
other matters as about the deed ; that from their conversa- 
tion wilness judged that Sam. had unlimited confidence in 
his brother. 


At the time of the execution of said deed, Samuel C. Bel- 
lamy was neither intoxicated nor deranged, but, that he 
reasoned like a man who had a purpose to carry out, and 
was capable of appreciating the most effectual means for 
carrying out that purpose. That he reasoned accurately 
and well, as witness thought. And that as to his insanity, 
though witness lived in the community, he never heard it 
suggested ’till long after this period. There was no con- 
nection whatever between the said deed and the trust deed 
of 1844, so far as the parties themselves understood it ; on 
the contrary, the parties themselves knew the fact to be, 
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that the old deed had been declared fraudulent and void by 
the Court, and that their counsel did not hesitate to advise 
them not to carry it up to the Supreme Court ; the deed be- 
ing hopelessly void and fraudulent. That the complainant 
and defendant said nothing about any connection between 
the two deeds that witness heard. 


Edward C. Bellamy was to pay six thousand dollars of 


complainant’s debts, most or all of which he was respon- 
sible for as complainant’s surety, and this was the consid- 
eration of the deed. 

In reference to the testimoyy of Judge Carmack, a letter 
from John Tanner, the Exam™er, and which is found in the 
record, states: That soon after his appointment to take tes- 
timony in this case, he called on Judge C. to take his testi- 
mony, and he was so ill, that he had to call several times 
before he could complete his answers to the direct interro- 
gatories, and when he went to examine him upon the cross 
interrogatories found him dead. 

Doctor Philips, on being asked whether or not the said 
Samuel C. Bellamy was, at the time of the execution and 
delivery of said deed, of sound mind and capable of think- 
ing and acting in the ordinary affairs of life? 

Answers: “J think he was.” 

Again, he says: “That for about a year before the exe- 
cution of the said deed, I know that he was very much ha- 
rassed and his habits were intemperate ; that he was mel- 
ancholy and violent in his temper, but when sober, I thought 
him capable of transacting business.” 

“ A short time before the execution of the deed of 1845, 
Edward Bellamy did say to me in presence of Sam. that he 
had been pointing out to Sam. how he could secure both of us.” 

“ The only consideration which I saw was the obligation 












SUPREME COURT, 
_—_—_—_——— OOOO.  —_ °: er 3H — 


Edward C. aaliany vs. Samuel C. Bellamy’s Adm’r.—Statement of Case, 





——$=—_——— — ——— ———= 
——= 


of Edward Selina: to pay certain debts of a Bella. 
my to which he and myself were sureties. I don’t recollect 
whether I witnessed it or not, nor do I remember certainly 
that it was delivered to Sam, but think it was delivered to 
Sam.” 

“ The contents of the consideration, as near as I can re- 
collect, Edward Bellamy obligated himself to pay a debt to 
Miles Everett of about a thousand dollars, to which he was 
security ; also a note of Sam’s to the Life and Trust Bank, 
to which he was security for about twenty-five hundred or 
three thousand dollars, a note to William J. Baker, to which 
I was security for about thrd@ hundred dollars.” 

In the testimony of John T. Myrick, the Deputy Sheriff, 
there is a list of judgments and executions vs. 8. C. Bella- 
my—of these, the following were before the 19th Novem- 
ber, 1844, the date of the execution of the trust deed, to 
wit : Perkins, Hopkins and White, judgment 6th June, 1843, 
$212,38. 

John W. Southall, judgment 19 Oct., 1843, $275,25. 





Green Mitchell, “ 9June, “ 676,01. 
John Brett, Jr., for use &c., “ 19 Oct., “ 1430,86. 
N. C. Robbins, “ 27 May, 1844, 2703,63. 


Among the receipts filed by defendant, it appears that 
Robert Myers, Marshal, held an Execution on judgment of 
Isaac Widgeon, of 19th Oct., 1843, for $309,45. 

The following judgments also appear which were recov- 
ered between the first and second deed, to wit : 

The Union Bank, judgment 8th May, 1846, $27,710,64. 

Wm. Sullivan, Adm’r., “ 27th Nov. 1844,  3,320,67. 

Miles Vance, « cth « “ 322,36. 

Geo. A. Croom, “« 2d. Dec’r. 1845,  1,160,36. 

Hugh Spears for use &c.“ 22d. Nov., 1844, = 1,272,92. 
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Samuel Stephens, the Sheriff, testifies: That he made a 
levy on Executions in favor of said Miles Vance, and Sul- 
livan’s Administrator (when this levy was made don’t ap- 
pear, but it must have been previous to December Term, 
1845,) he says, however, he was Sheriff at the time of the 
sale, in 1846, which took place, according to the testimony 
of Mr. Myrick, the first Monday in January, 1846, on Exe- 
cutions in favor of Sullivan’s Administrator and Miles 
Vance, an account of sales of which appears in his testi- 
mony, marked Exhibit X.; and at that sale the said Ed- 
ward C. Bellamy bought cotton, hogs, corn, cows and calves 
and cotton seed, his bids amounting to about $1800. 


Mr. Myrick also testifies that D. Pittman, as Deputy 
Marshal, made a levy for the sale stated in paper Y on ex- 
ecutions in favor of Perkins, Hopkins and White, Southall, 
Brett and Mitchell, which must have also been before De- 
cember Court, for he says: the right of property was tried 
in December. At this sale Edward C. Bellamy bought 
mules and horses amounting to 


Mr. Stephens further testifies: “ That he had a conver- 
sation with Dr. Edward C. Bellamy before the sale—about 
the time of the sale, and after the sale—that he understood 
from E. C. Bellamy that he had bought the property at the 
sale for the purpose of keeping the property together, and 
keeping up the farm to aid his brother, Samuel C. Bellamy.” 
Witness thinks he understoud it from him several times in 
this way: witness theught his language applied to all he 
bought in. He thinks these remarks were made to him at 
Rock Cave while he was delivering the property to him, 
and also probably in town; he delivered him stock cattle, 
stock hogs, meat hogs, corn and seed cottun in the gin 
house. All these he delivered to E. C. Bellamy at the plan- 
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tation. Witness did not understand Dr. Edward Bella- 
my (in his presence) to claim the property purchased wut the 
sale for his own benefit. Witness was of impression before 
the sale that Dr. Edward C. Bellamy was going to pur- 
chase this property for Samuel C. Bellamy, and was of that 
impression all the time.” 


“ That he received the impression that Edward Bellamy 
was going to buy in the property at the sale for Samuel 
Bellamy, from conversations with Edward Bellamy, and this, 
witness thinks, was the general impression, and several per- 
sons told him they would not bid for the property because 
they thought it was going to Samuel Bellamy’s benefit.” 

Witness Myrick further says: “He does not think the 
negroes in paper Y brought near their value—the other 
property did not bring its full value he thinks; does not 
think the other property so much out of the way ; the mules 
came nearer the mark.” 

“That about the first of February, 1846, S. C. Bellamy 
was complaining to him, witness, of E. C. Bellamy and wit- 
ness told E. C. Bellamy of it, and he requested him to quiet 
S. C. Bellamy—that he was doing all of this business for 
S. C. Bellamy’s good. I told.Ned Bellamy that Sam Bella- 
my had complained to me—that he believed Ned. Bellamy 
was going to take his property from him. I told him this 
about the time the bill of sale for the negroes was made to 
William Bellamy, and this was the first time I heard of any 
dissatisfaction on the part of S. C. Bellamy about the pro- 
perty.” 

“Edward Bellamy replied that he was doing it all for Sam’s 
good, and asked me to quiet him ; by dissatisfaction before 
mentioned, witness means that S. C. Bellamy was not dis- 
watisfied with E. C. Bellamy because the bill of sale was 
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made to William Bellamy, that was what he wanted done 
in paper marked X.” 








“ That the complaints which witness mentioned as com- 
ing from Samuel Bellamy were about the whole property 
which Edward Bellamy had got from Samuel Bellamy, and 
which complaints witness communicated to Edward Bella- 
my, and it was to these that Edward Bellamy made the re- 
ply before stated.” 

“ That Samuel Bellamy and Edward Bellamy had quar- 
relled about the last deed which was drawn by Judge Car- 
mack, and before then, witness had thought that the proper- 
ty had been bought in by Edward Bellamy for Samuel Bel- 
lamy, and after that quarrel commenced, Edward Bellamy 


told him that the property he bid off on the first Monday of | 


February he had bought fairly, and he meant to keep it, ex- 
cept the five negroes.” 


The witness Russ testifies, that he “ was present in town 
when Samuel Bellamy’s stock was sold, in Marianna un- 
derlevy. Thought the property sold very cheap, there 
was not much competition, persons did not bid freely ; that 
E. C Bellamy he thinks, bought most of it. Did not ob- 
serve that persons were less disposed to bid against Ed- 
ward Bellamy than others. Witness thought that Edward 
Bellamy was trying to keep Samuel Bellamy out of his 
difficulties, and a great many persons thought so, and such 
was the general impression so far as witness knew, but 
does not know that his own, or the general impression was 
correct. There were at the sale alluded to, some persons 
who bid against E. C. Bellamy. The property he saw 
sold, sold cheap, for lessthan he thought the value of it.” 


April 10th, 1845. 
“Memorandum of an agreement entered into between Ed- 
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ward C. Bellamy, trustee of the property of Samuel C. 
Bellamy, of the one part, and E. P. Moore, of the other 
part, witnesseth: Thatthe said E. P. Moore is to do the 
duties of an overseer on the plantation of the said 8. C. 
Bellamy faithfully, and to give prompt and ready obedi- 
ence to all orders of the said E. C. Bellamy, in regard to 
the business of said plantation. And the said E. C. Bel- 
lamy, as trustee aforesaid. agrees to pay the said E. P. 
Moore the sum of three hundred and fifiy dollars out of 
the crop made on said plantation ; but in no event is it un- 
derstood between them that said E. C. Bellamy is to pay 
the said Moore out of his own money, but as trustee as a- 
bove mentioned ; the said Moore to do the duties from the 
Ist of January up tothe Ist of December, and to be fur- 
nished with board for himself and horse during the time.” 
E. C. Bellamy, Trustee. 
Eli P. Moore. 


There was much additional testimony, which we have 
gone over with great care; but we do not think it ma- 
terially varies the case. 

The following decree was made in the Circuit Court sit- 
ting in Chancery, from which decree the defendant below, 
Dr. E. C. Bellamy, appealed to this Court. 


In Eaurry—Western Circuir. . 
Jackson County—Fall Term, 1350. 


Bill for Acc’t., Relief, 


Samucl C. Bellamy, Complainant, 
3 | 
&e. 


an 
Edward C. Bellamy, et. al., Def’ts. 


This cause came on to be heard at the Spring Term, 
« 1850, of this Court, before the Hon. George S. Hawkins, 
Judge of the Western Circuit, upon bill, answer of defen- 
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dant, Edward C. Bellamy, replication, exhibits, and proofs 
taken in this cause, and the same having been fully argued 
by counsel for both parties, and the matters in dispute ful- 
ly considered, and the judgment and decree to be given in 
the premises fully advised of, his Honor doth think fit, and 
so orders, adjudges and decrees : 











First—That the deed of conveyance of the said complain- 
ant to the said defendant, Edward C. Bellamy, bearing date 
the thirteenth day of December, in the year of our Lord, 
one thousand eight hundred and forty-five, (1845,) mention- 
ed in and exhibited with said complainant’s bill of com- 
plaint, for the reasons at large set forth in the opinion de- 
livered in this cause, was and is wholly inoperative and 
void ; and that the said Edward C. Bellamy should and 
ought to account for the trust property and funds conveyed 
by and possessed under the trust deed from the said com- 
plainant to the said Edward C. Bellamy, bearing date the 
nineteenth day of November, in the year of our Lord one 
thousand eight hundred and forty-four, also mentioned in 
and exhibited with complainant’s said bill of complaint. 

Secondly.—It is further adjudged and decreed that the 
said defendant, Edward C. Bellamy, holds that portion of 
the trust property and profits and issues thereof, purchased 
by him at the sales under execution by the Sheriff of Jack 
son County on the first Mondays of January and February, 
1846, subject to the uses and trusts limited and appointed 
in the aforesaid deed of the nineteenth of November, in the 
year one thousand eight hundred and forty-four, and is lia. 
ble to account therefor. 

Thirdly :—It is further ordered and decreed that the de- 
fendant, Edward C. Bellamy, account before George F. 
Baltzell, Esq., one of the Masters in Chancery of this Court, 

13 
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upon Pied « at ad time as shall be msilened by wer mas- 
ter, of and concerning the aforesaid trust and the execution 
thereof, rendering a full, true and perfect account in detail 
of all and singular the trust property and funds committed 
to his charge, and the rents, issues, profits, crops and pro- 
ceeds issuing out of the same, or accruing therefrom, which 
he, or any other person for him, or by his consent or pro- 
curement, received therefrom, or which he might, could and 
ought, by the exercise of reasonable diligence, to have re- 
ceived. Said accounting to be upon due notice to com- 
plainant or his solicitor, and according to the usual mode 
of proceedings in the oftice of the master; and that said 
master make report of said accounting, and the evidence 
taken before him thereon, with all convenient speed. 


Fourthly.—It is further ordered and decreed that the said 
Edward C. Bellamy be removed from his said trust, and 
ousted of his said trust estate ; and that he deliver over to 
the Receiver hereinafter appointed all of the said trust pro- 
perty, and funds, and the rents, issues and profits, and crops 
arising from or issuing out of the said trust property, now 
in his hands, power, possession or control, and thereafter 
stand and remain restrained and enjoined from any inter- 
ference with, control over, or management of the said trust 
property, ’till the further order of this Court in the premis- 
es. : 

Fifthly.—tt is farther ordered and decreed that Frederick 
R. Pittman, of the County of Jackson, be appointed Recei- 
ver of this Court in this cause, upon his entering into bond 
in the penalty of ten thousand dollars, ($10,000,) with good 
and sufficient security to be approved of by the master a- 
foresaid, and conditioned for the due and faithful perform- 
‘ance of his duties; and that said Receiver shall, with all 
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convenient speed, demand and receive from the said Ed- 
ward C. Beilamy, the trust property herein before mention- 
ed, and shall rent out the plantation, and hire out the slaves 
at public auction by the year until the further order of the 
Court in the premises, and shall render and file in the office 
of the Clerk of this Court annual accounts and returns of 
his actings and doings in the premises, and of the amounts 
of funds and securities in hand. 

Sizxthly.—It is further ordered and decreed, that the said 
George F.. Baltzell, master as aforesaid, do also proceed to 
ascertain and report to this Court the names of the Credi- 
tors of the said Samuel C. Bellamy, who are entitled to the 
benefits of the trust estate, heretofore conveyed by the said 
Samuel C. Bellamy to the said Edward C. Bellamy as afore- | 
said, with the amounts due to each respectively, and the 
respective order of priorities ; and for this purpose the said 
master shall make advertisement for the presentation of 
such claims, within such time as he shall deem reasonable 
and proper in the premises. 

And that all further directions are reserved until the com- 


ing in of said reports. 
GEORGE S. HAWKINS, Judge, &c. 








OPINION. 


From the testimony in the case, it is not satisfactorily es- 
tablished, as charged in the bill, that the mind of the said 
Samuel C. Bellamy, at the time mentioned, was so affected 
from his habit of indulging in the use of intoxicating liquors, 
or from any other cause, as to render him incompetent from 
mental imbecility to know and perform any of the duties 
incident to the ownership of property, when sober. Theim- 
portant questions therefore in this case are: Ist. Whether 
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at the time the said deed was executed, marked “Exhibit 
C. D.” and dated 13th December, 1845, and, whether at the 
time of the purchases at the Sheriff’s sale in January and 
February, 1846, (or at either of them,) the said E. C. Bella- 
my had been so divested of his fiduciary capacity as trustee, 
&c., as to prevent all the consequences of his acting, both 
for himself and for the cestui que trust. 

Secondiy.—W hether, if he was not so stripped of his char- 
acter as ¢rusize, he could in law,have made said purchases, 
or either of them, without being subject to equities that at- 
tach to such purchases. 

It becomes necessary for us in considering these ques- 
tions to enquire : 

First—Whether the trust deed of 1844, was as between 
the parties thereto a good and valid instrument? 

Second— What property was embraced therein ? 

Third—W hether the property purchased by E. C. Bella- 
my at Sheriff’s sale was the same as that included in the 
deed ? 

Fourth—Whether the slaves and lands, or any interest 
in them, or either of them, included and mentioned in the 
deed of 1845, formed any part of said trust ? 

In construing either or both of said deeds, the Court is 
authorized in looking to the motives that led to them, and 
the objects intended to be effected by them; and doing this, 
they must depend on the circumstances at the time. 

The first question to be determined under the conveyance 
in trust is, whether it was void, as between the parties, at 
the time said purchases were made by said Dr. E. C. Bella- 
my, or whether it was merely voidable as to creditors ? 

It is laid down as law in 1 Story’s Equity Jur., §371— 
“That although voluntary conveyances are,or may be void, 
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as to existing creditors, they are perfect and effectual, as 
between the parties, and cannot be set aside by the gran- 
tor, if he should become dissatisfied with the transaction. It 
is his own folly to have made such a conveyance. A con- 
veyance of this sort (it has been said, with great force) is 
void only as against creditors; and then only to the extent 
in which it may be necessary to deal with the conveyed es- 
tate for their satisfaction. To this extent and this only it is 
treated, as if it had not been made. To every other pur- 
pose it is good,—satisfy the creditors and the conveyance 
stands.” See opinion Yates J., in Newman vs. Kapp, 5 Bin- 
ney 76, 8 Gill 501. 


It is by no means certain that the conveyance now un- 
der consideration was void at all. It is well settled law, 
that a person in failing circumstances may prefer creditors. 
A sale, assignment, or other conveyance, is not necessarily 
fraudulent, because it may operate to the prejudice of a par- 
ticular creditor. The delay necessarily resulting from a 
fair exercise of these rights is not prohibited by any statute. 

The case of Ravisies vs. Alston, Trustee, 5 Ala. 302, is a 
case very analogous with this. In that case the Court sus- 
tained the deed of trust even against a creditor and remark, 
“it is not a badge of fraud that the grantor remained in 
possession after the execution of the deed, as such posses- 
sion, was consistent with its terms, and the debts, or a con- 
siderable portion of them to secure which it was made, were 
not due.” 

That there was no time specified within which this trust 
was to be performed, does not strike us, as a badge of fraud. 
Would it not be like a note without time specified for pay- 
ment ? 


But we do not undertake to decide whether this deed was 
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void or not, and for the purpose of dn consideration of the 
matters before us, we will consider it as voidable by ered- 
itors. 

As to the creditors then, the deed was only voidable, and . 
the preferred creditors, though not parties to the declaration 
of trust, may claim under it. 4 John. Ch. 529. 


Dr. E. C. Bellamy was himself a preferred quasi credi- 
tor,—by said trust deed, he became a trustee, not only for 
Samuel Bellamy, but for the other creditors—he accepted 
the trust, and as one of the preferred beneficiaries derived 
benefit from it. To say, that he shall not fulfil his trust, so 
far as in his power to do so, would be giving the power of 
the Court to aid him in making gain. Having accepted 
the trust, he could not disclaim and throw it off. He can- 
not set up or insist that this deed was fraudulent,—he has 
undertaken to carry into effect its objects and purposes.— 
See Strong vs. Willis, 3 Fla. Repts. 124. He wasa volun- 
tary party to it, and thereby negatives any fraudulent in- 
tent, besides both complainant and respondent, in their bill 
and answer disavow that their object was to hinder or de- 
lay creditors. Courts have refused relief, where the avowed 
object was to hinder and delay creditors. This was not the 
principal motive here, no such object was avowed, although 
the result might have operated delay. What is the deed ? 
It is but a conveyance to a trustee, (himself a quasi credi- 
tor,) for the benefit of himself and other preferred creditors. 
When these debts are paid and the objects secured, the pro- 
perty was to be reconveyed. Such astipulation is not fraud- 
ulent. Johnson vs. Cunningham, | Ala. Repts., 258. 

Now this was neither illegal, immoral, or against pub- 
lic policy, and if the intent of the transaction was to delay 
éreditors, it was not to hinder and delay the jinal payment, 
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therefore, it could only as against them, be illegal, immoral 
or against public policy. Murray vs. Riggs, 15 Johnson, 
571. 

The Statute of Florida sustains the view here taken. It 
provides that conveyances to the end, purpose, or intent to 
delay, hinder or defraud creditors of their just debts shall be 
as against the person or persons so intended to he delayed: 
hindered or defrauded, deemed void and of none effect.— 
The Statute on this subject in some of the States is differ- 
ent, for instance, in Ohio it is unlimited in its terms—ours 
is not. Ezpressio unius est exclusio alterius. 

Great stress seems to have been laid upon the result of 
the trial in the claim case, and because it was on that trial 
decided, by the jury under the charge of the Court, that said 
deed was fraudulent as to creditors, therefore, it was as- 
sumed said deed was void “ in toto,” of course void as a 
trust deed, between the parties, and as to other cestuis que 
trusts. 





D> The trial spoken of was under our statute, with regard 
to claims of property levied on, and the only question in is- 
sue, was, whether or not the property levied upon was sub- 
ject to the executions levied. 

In equity, as between the parties, the general maxim of 
pari delictd does not always prevail. Circumstances of the 
particular case often form exceptions, and where it is ne- 
cessary, relief will be granted. 

r The following are among the cases where relief against 
particeps criminis has been granted upon the application of 
the grantor. . 


See 1 Story’s Eq. Jur. §380, Eastbrook vs. Scott, 3 Ve- 


sey Jr. 456. In this case the assignor (Israel Levi) was 
joined in the bill with one of the creditors. The Master of 
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the Rolls says, “both Levi, upon principles of public poli- 
ey, and Eastbrook, as a creditor in the deed, have an inter- 
est upon that.” It will be seen that Israel Levi, under a 
private agreement, executed and delivered two bonds, &c. 
of which the said Master of the Rolls, says: “ It is impossi- 
ble to deny that the bonds were a fraud upon the creditors.— 
The defendants admit it.” _ Yet the bonds were ordered to 
be delivered up. See also Austin’s Admx. vs. Winston’s 
Extx., 1 Hen. and Mun. 33, Hill on Trustees 164, Williams 
vs. Avant, 5 Iredell 50, Starke’s Extx. vs. Littlepage 4, Ran- 
dolph Repts. 372, 8 Leigh’s Repts. 512. 


Without commenting further on this branch of the sub- 
ject, we think the trust deed of 1844, as between the par- 
ties was good and valid. 

The next question is as to the construction given to the 
words of the deed of trust. 


It is contended on the part of the Appellee, that this deed 
did by the operation of its terms and according to the in- 
tent of the parties, convey all the property, real and person- 
al, specified in the deed of December, 1845. 

The Appellant insists that neither by the terms of the 
deed of assignment, nor by the intention of the parties, was 
the land and mortgaged negroes conveyed therein. 


It is conceded that a deed is to be construed by the res 
geste. In looking to the circumstances and motives which 
led to this assignment, and the objects to be accomplished, 
we find, that said Samuel Bellamy was embarrassed—he 
was expecting executions to be issued against him—he was 
in possession of a plantation and negroes, and his planting in- 
terest was so extensive that he was, according to the testi- 
mony, raising from 250 to 300 bales of cotton per year, and 
according to the testimony of Myrick and answer of E. C. 
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Bellamy, there were then several judgments against him 
amounting to between six and $8000, and others soon to be 
recovered—that the interest on his Bank Mortgage had to 
be paid, &c.—he feared creditors would come down upon 
him before money could be realized from his crops and oth- 
er sources, and by seizure of slaves, stock, farming tools 
and utensils, utterly prevent him from paying his debts— 
bring loss and distress upon his securities and endorsers 
and immediate ruin upon himself. His plantation and the 
negroes, not specially named in said deed of assignment, 
were mortgaged to the Union Bank—the remainder of his 
property was unencumbered. To prevent the sacrifice and 
destruction of the interests of his sureties, endorsers, creditors 
and himself, which would be completely effected by the 
breaking up of his planting operations by a forced sale of 
his unencumbered property, at a ruinous rate, he executed 
to his brother this trust deed. 

The defendant says, “ That being anxious to secure him- 
self against losses on account of his said endorsements, up- 
on being informed of the embarrassments of the complain- 
ant, readily agreed to accept the security and indemnity pro- 
posed, and this defendant presuming that it would secure the 
objects avowed, executed and accepted it.” 


Here then we have the motives and objects declared on 
both sides, and distinctly understood—on the one side it was 
“to save loss and distress”—“to prevent breaking up his 
planting operations”—“ to save his property from sale.”— 
On the other, it was to obtain security from Joss, and the 
security and indemnity proposed was accepted, to secure 
the “ objects avowed.” 


For which objects the said S. C. Bellamy sells, grants, 
bargains, conveys, assigns, transfers and delivers to E. C. 
14 : 
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Bellamy » all the qubeny wali estate, hereinafter desctibed 
‘and specified, to wit : 
The following slaves, (naming them) also hisstock of horses, 
mules, cattle and hogs, together with his household and 4 
kitchen furniture, and all his personal effects of every name, 
nature and description, corn, wagons, carts, &c. Also his 
crop of cotton of the present year, whether now in bales, 
jn the gin house, or in the field, &c.—that the aforesaid 
Edward Bellamy shall have and hold the aforesaid pro- 
perty, upon the following trust, and for these interests, 
objects and purposes hereinafter set forth, that is to say, 
that the said Samuel C. Bellumy shall continue and remain 
‘in possession of all this property and effects above specified, 
&e. That the said Edward C. Bellamy shall receive all 
the rents, profits, hire and income, derived from the same, 
to wit : the services and /abor of said personal property” &c. 
Let us here make a rest, and go back and see what the 
“ services and labor of said personal property above speci- 
fied” would amount to. Upon reference, we find there were 
five slaves specified, to these add horses and mules, and we 
have all the “specified personal property,” from which, with 
the Bridge contract, after paying necessary expenses, the 
said Edward C. Bellamy was “to reimburse, secure and in- 
demnify, &c., and to pay the judgment debts which were 
then due and of record, some of which had been recovered 
for several months, and as Samuel C. Bellamy informed him 
constituted the “ embarrassments” that must be settled to 
prevent a sale and the breaking up of his planting opera- 
tions, and for the paying, with all due promptness, the in- 
terest on the Bank Stock. 
Now it cannot be supposed that any two men in their 

‘senses would have intended, with such objects to accom- 
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plish, this ustgumeet to cover no other 1 properly than that 
specified. 


To return to the said trust deed. We find it further sta- 
ted, as follows: “ and it is herein further provided, that all 
the future cotton crops made on said plantation shall 
be appropriated by said Edward C. Bellamy, trustee, to 
the purposes and objects above set forth and declared, espe- 
cially the interest on the Union Bank Stock, excepting part 
of said cotton crop as well as corn, also hereby conveyed, 
as shall be requisite for necessary expenditures and subsis- 
tence.” What “plantation” is here spoken of? We do not 
find that “ plantation” is referred to any where else in the 
deed—the words “ estate” and “ in the field” are mentioned. 
Why so particular as to specify twice in said deed the pay- 
ment of the “interest on the Union Bank Stock?” Did it 
matter as to the specified property, whether the interest was 
paid or not? Was it not important as to the planting in- 
terest—the raising of future cotton crops that said “ inter- 
est on the Bank Stock should be paid ?” 

E. C. Bellamy, when the objects of the trust should be 
accomplished, was to return to S. C. Bellamy “ all the pro- 
perty conveyed by the said deed, and all his interest and 
right therein either in equity or at Jaw.” Take away anin- 
terest in the mortgaged property and what did they mean 
by the term “in equity?” Retain an interest in the mort- 
gaged property and the expression is reconcilable. 

Again, we think we can see here an intention to assign 
in this trust, something beyond the specified property men- 
tioned in said deed. 


The words of the deed itself, viz : “ all his personal effects 
of every name, nature and description” would, according 
to the general rule, embrace only things, ejusdem generis, 











108 SUPREME COURT, 








Se 


Edward C. Bellamy vs. Samuel C. Bellamy’s Adm’r.—Opinion of Court. 





= a 





with those which have been mentioned before—those which 
might not have been supposed to pass under the words there 
made use of. Cavendish vs. Cavendish, 1 Bro. Ch. Repts. 
468 and note (a). Burney vs. Rout 7, Taunton 79, Ingell vs. 
Nooney 2, Pickering 365. Applying this rule to this deed 
we think the mortgaged slaves and other personal proper- 
ty passed under said deed of trust, but that it did not con- 
vey the Equity of Redemption in the land. 

It is essential to the conveyance of real estate, that 
there be some description of the land. This ingredient is 
wanting in this conveyance. “ All the future cotton crops 
made on said plantation” are conveyed. By referring to 
the first part of the deed we ascertain, on what land these 
crops are to be made ; it was on the land where the “ crop 
of cotton of the present year” “ in the field,” was, and this 
inference is supported by the bill and answer. 


It is insisted with much earnestness on the part of the 
complainant, that this conveyance of “future crops” 
passes the equity of redemption in said land. We do not 
think so. In our opinion it was only a license or convey- 
ance of all that was necessary to the management of the 
plantation and appropriation of said crops, and for this 
purpose he was entitled to enter upon said lands, either in 
person or by overseer, (as it seems he did in the employ- 
ment of Moore,) gather the crops of cotton, and take pos- 
session of them. The objects were that he, E. C. Bella- 
my; was to manage the plantation, have such an _ interest 
in and control over, the future crops grown on said plan- 
tation, as to save and protect the same from levy under 
execution, and to sell them for the purpose of fulfilling the 


trust. 
We do net consider it important to the trust, how great 
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an estate was sckmepel ‘whens a ie or only an estate 
for a specific object. In our opinion the said E. C. Bella- 
my had a fiduciary interest vested in him as trustee, by 
virtue of said trust deed, in the slaves and lands embraced 
in the said mortgage to the Union Bank, and in order that 
he might perpetuate this fiduciary interest in the future 
crops, and keep the property all of it together until the pur- 
poses and objects set forth and declared were attained, out 
of them, he was especially required to pay the interest on 
the Union Bank stock. Upon his paying this interest on 
said stock note, which was about $1700 per annum, he 
could not be dispossessed of the land (whether of the ne- 
groes is yet a question) by the Bank for twenty years ; this 


would make the interest of Samuel Bellamy in the lands, 
at any rate, at the date of the trust deed, equal to a term of 
twenly years use of the property, subject to a rent charge 
(interest) of $1,700 per annum, and this use or interest was 
conveyed in said trust deed, so far at least, as to claim and 
receive the future cotton crops thereon. Thus construe this 
deed and we have a reasonable amount of property from 
which said E. C. Bellamy might hope to obtain the indem- 
nity and security he was seeking. 

Trustees in all cases take an estate commensurate with 
the object of the trust. 7 Mass. 188. And such an estate 
we think was vested in Dr. E. C. Bellamy in the plantation 
and slaves. If he did not have such an interest in said 
land and slaves, then the conveyance of “future cotton 


crops” made on said plantation, was nugatory. That Sam- 


uel Bellamy was permitted to remain in possession of the 
property, is not deemed inconsistent with the trust. The 
parties did not consider S. C. Bellamy’s possession as incon- 
sistent with E. C. Bellamy’s working the slaves on the plan- 
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tation, for we see E. C. Bellamy on the 10th April, 1845, as 
Trustee, employing Eli P. Moore as overseer, who, without 
any objection from S. C. Bellamy, went on to act as such 
overseer. The corn, provisions, &c., necessary to provision 
the plantation, and to the making of the crop, for which pur- 
pose, and not for the use of the grantor, are reserved in 
the deed. Dr. E. C. Bellamy had a right to enter upon the 
premises at any time, for the purposes of this trust,and to take 
away the crops of cotton. The circumstance that Dr. E. 
C. Bellamy permitted his brother to remain on the premis- 
es, in the assignment, instead of being a badge of fraud, 
as between these parties, entitles him to commendation. 

It is urged by the Solicitor for respondent, that in the con- 
veyance of future crops, it is shown: “that it was expected 
that time should be obtained to make the money to pay the 
debts. Beit so; this but strengthens the view we take of 
the deed. Having thus determined that the mortgage slaves; 
and an interest in the lands, sufficient to carry out the ob- 
jects of the trust, were embraced in said trust deed of 
1844, it follows, as a matter of course, they were thus far 
subjects in the deed of 1845. 

We are now to enquire whether he had been divested of 
his fiduciary capacity, as trustee, at the time he made said 
purchases or either of them ? 

How or in what way had he been divested? Had he 
fulfilled the trust, and settled up his accounts? Had he 
paid the interest on the Bank Stock? Had he paid the 
debts as he had agreed to do? and particularly, had he ap- 
plied the Bridge money to the payment of the Sullivan debt? 
Had he been discharged from his trust ? 

Itis contended that the deed of 1844 was treated by the par- 
ties as void, and that as all the unencumbered property had 
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been levied upon, there was nothing left for the trustee to do. 
That E. C. Bellamy treated it as void, and insufficient for his 
indemnity andsecurity, appears plausible enough. But there 
is no evidence, that 8. C. Bellamy treated it as void. He 
says: “it was represented to him to be void”—“that haras- 
sed by the ruin impending, or which he supposed to be im- 
pending and near at hand he executed “ Exhibit C. D.” 


Judge Baker, in his testimony says: “ When] first heard 
S. C. Bellamy, E. C. Bellamy and Judge Carmack convers- 
ing, the object was stated to be to save and secure E, C. Bel- 
lamy as security for 8. C. Bellamy.”| “The deed of trust hav- 
ing been decided to be fraudulent and void as against cred- 
itors, Judge Carmack was of opinion that the only effectual 
mode of accomplishing the object was for Dr. E. C. Bella- 
my to buy the property and make the best terms he could 
with the creditors. He so advised them.” 


Judge Carmack states: “ There was no connection what- 
ever between the said deed and the trust deed of 1844, so 
far as the parties themselves understood it.” Here then 
is no evidence that they even intended rescinding the trust 
deed ; on the contrary, they were seperate transactions. Is 
there any evidence to show that either party treated the 
trust deed as void? Does it not all go to show they only 


considered it void as against creditors ? Much reliance was 
placed in the argument of this cause upon the position of 
Judge Carmack. It was assumed, that he was the friend, 
adviser, attorney and agent for S. C. Bellamy alone, and 
therefore his acts should be binding on S. C. Bellamy. The 
proofs do not sustain this position, on the contrary, the tes- 
timony of both Judge Cermack and Judge Baker is that 
Judge Carmack was acting as the mutual friend of the par- 
ties—he was the adviser of both parties, and the Attorney 
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-and agent of both parties, therefore no more effect is to be 
given to his acts for one, than the other. Again, the pro- 
perty levied upon had not yet been sold; it was not sold 
until one month, and two months thereafter. What do we 
find E. C. Bellamy doing at the sale? Does he act like a 
man whose fiduciary capacity was at anend? See the 
testimony of Stephens, Myrick and Russ. They testify that 
such was his conduct at these sales, as to lead these per- 
sons and the whole community to understand that he was 
still acting as trustee. He purchases in the property—tells 
persons that he had bought the property at the sale for the 
“purpose of keeping the property together,” and “keeping up 
the farm to aid his brother Samuel,” and so marked were his 
acts, that according to Mr. Stephens, “persons said they 
would not bid for the property because they thought it was go- 
ing to Samuel Bellamy’s benefit.” A short time after the 
sale, when told by Mr. Myrick that Samuel C. Bellamy was 
dissatisfied, Dr. E. C. Bellamy tells Mr. Myrick, “that he 
was doing it all for Sam’s. good, and asked him to quiet him.” 
Besides, some of the monies paid for these purchases, were 
out of the trust fund, to wit: the Bridge contract money, 
and other part applied on executions owned by E. C. Bel- 
lamy. 

Does this look asthough said trust was treated as at an end? 
Was not this all perfectly consistent with the trust deed? 
with the objects of the one, to keep the property together,— 


the other, to secure himself, &c. 
Take all the circumstances together, and put a fair and 


reasonable interpretation upon the acts and transactions 
of both parties, can it be considered otherwise than that 
Dr. E. C. Bellamy continued acting and was acting as trus- 


tee at the time of the purchases and execution of the deed 
of 1845. 
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It may be said that Samuel C. Bellamy surrendered the 
first deed or destroyed it by executing the second. The an- 
swer to this is, that neither the deed or the proof show that 
he intended doing so, and had he endeavored to do so he 
could not have accomplished it. The first deed had been 
duly executed and delivered, and the trustee had entered up- 
on the duties of the trust under it, therefore, as to his du- 
ties it was as yet executory and not executed ; a subsequent 
surrender or destruction of it would not divest the estate con- 
veyed by it. Nelson vs. Halsey 1, John. Ch. 418. 

We are therefore forced to conclude, that the interest of 
said S. C. Bellamy, herein declared to be embraced in the 
deed of 1844, vested in Edward C. Bellamy under said trust 
deed, for the interests, objects and purposes therein specified, 
and at the time of the said purchases and execution of said 
deed of 1845, the said E. C. Bellamy held the same, as such 
trustee, and that he purchased the same without sanction of 
any Court authorizing him thus to purchase, and without 
being discharged from his trust. 

Having decided that Dr. E. C. Bellamy was not, at the 
time of said purchases or either of them, divested of his 
character as trustee, the next question is, could he, in law> 
have made such purchases or either of them, without being 
subject to equities that attach to them ? 

It is obvious that if these purchases are permitted to stand, 
the intent, objects and purposes of the trust deed are defeat- 
ed, and by whom? By the act of the trustee. He may 
succeed in his object of security and indemnity, but the ces. 
tuis que trusts are thwarted in theirs. Is this what he cov- 
enanted to do? 

Dr. E. C. Bellamy entered upon the duties of this trust, 
with a knowledge of the trust and confidence reposed in 
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him. He occupied, from his own choice, the position and 
relation of trustee, and confidential agent, friend and broth- 


er. 

The weight of English authority is against the right of 
the trustee to purchase the estate of his cestui que trust, and 
is predicated upon reasoning, the force of which must im- 
press itself upon every mind. To permit a trustee to pur- 
chase while he is enjoying the confidence of his cestui que 
trust, it is said, would be to license him to speculate by a- 
busing his situation. His duty obliges him to exert all the 
care and industry necessary to dispose of the estate as ad- 
vantageously for his cestui que trust, as if he were selling 
for himself. His interest would sometimes thwart his du- 
ty, and the infirmity of human testimony, would render it 
impracticable at all times, to prove its violation ; hence the 
policy of the rule which divests him of a legal capability 
to purchase. The great difficulty of discovering a disre- 
gard of the rights and interests of the cestui que trust, in- 
duced the determination of the Courts that the trustee had 
no right to purchase, so long as his vicarial character con- 
tinued. 

It is settled law in the United States that “iin all cases 
where a purchase has been made by a trustee on his own 
account of the estate of his cestui que trust, although sold 
at public auction, it is in the option of the cestui que trust, 
to set aside the sale, whether bona fide made or not-” See 
note.(e) (containing a long list of cases of American Courts) 
to Fox vs. Mackreth 2 Bro. Ch. Repts. 337, (Perkins’ Edi- 
tion) 1 Story’s Eq. Jur. §332. 

In some of the Courts of this Country, this rule has been 
relaxed in purchases by administrators at their own sale, 
and held not void per se, but prima facie valid if no unfair- 
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ness appears. The reason given for it is, because they sell 
under order of the Court authorizing them so to do, and 
account of sales is returned to the Court for confirmation. 

Judge Story says: “It may be laid down as a general 
rule, that a trustee is not to do anything which can place 
him in a position inconsistent with the interests of the trust, 
or which have a tendency to interfere with his duty in dis- 
charging it.” The purchase of the Equity of Redemption 
in the land is inconsistent with the objects of the trust, to 
wit : the keeping the property together. 

Chancellor Kent asserted this doctrine in Davone vs. 
Fanning 2. John Ch. 268, and his judgment in that case 
has been pronounced to be “ one of the ablest and most im- 
portant ever delivered by any tribunal of justice.” In some 
of the English cases reviewed by him, it was held, that there 
were exceptions to the annulling of a purchase. In speak- 
ing of the Chancellor holding such an exception, Kent says: 
“ He seems to think the Court are only to be satisfied that 
there was not fraud in fact, whereas it has been again and 
again decided, and the principle pervades the whole body of 
the cases, that the inquiry is not whether there was or was 
not, fraud in fact. The purchase is to be set aside at the 
instance of the cestui que trust, and a resale ordered, with- 
out weighing the presumption of fraud, on the ground of 
the temptation to abuse, and of the danger of imposition in- 
accessible to the eye of the Court.” 


The learned Chancellor refers to the case of the York 
Buildings Company vs. McKenzie, 8 Bro. P. C., which was 
decided in the English House of Lords, wherein his doctrine 
was completely vindicated. In this last case, the House of 
Lords, set aside the sale, ordering the purchaser to account 
for the rents and occupation in the meantime, with a lib- 
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eral allowance to him for his permanent improvements. 

Again, it does not appear that the property bid off by 
the said E. C. Bellamy was purchased at its full value ; 
on the contrary, the witnesses all agree that the goods at 
the Sheriff’s sales sold below their value, and the supposition 
that said E. C. Bellamy was purchasing for the benefit of 
Samuel induced the people not to bid. 

Neither are we satisfied that the consideration of the pur- 
chase in the deed of 1845 was adequate. 

The Bill charges that the Bank funds might have been 
purchased ata very great discount, and this is not denied in 
the answer. The proofs are very defective respecting the 
whole of the consideration of this purchase. As to the 
land and negroes, Mr. Russ is conclusive, that they were 
valuable ; he fixes no price to slaves—“ thinks the negroes 
were first rate negroes, as good as any in the county.” The 
witness Carlton also confirms this. A plantation and ne- 
groes that produce from 250 to 300 bales of cotton per 
year, must be considered valuable. It is very clear it 
would not take long to work out $6000, on such a planta- 
tion. 


The complainant in his bill, charges, “that he was not 
consulted or bargained with in relation to the consideration 
expressed in said deed.” This is not denied in the answer. 
The debts contracted to be paid by E. C. Bellamy were 
not to be paidin any specific time. It is evident then, 
that were time secured by this arrangement, the property 
would soon pay the $6000 debts. This is a fact considered 
“plausible,” against the consideration as stated in Barrow 
vs. Bailey, Fla. Reps. The weight of testimony goes to 
show that the amount of consideration was fixed upon be- 
tween Judge Carmack and E. C. Bellamy. The defendant 
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in his answer, says, that Samuel Bellamy was intoxicated 
the day before, and then signed a similar deed, but that he 
respondent, would not “ accept the delivery thereof, on ac- 
count of its being signed and sealed by the complainant in 
the situation in which he then was.” “The complainant 
then came back on the following morning in a sober and 
rational situation, and executed a newly drawn deed, the 
game in substance as the one he had signed the day before.” 


It is true E. C. Bellamy says, that both deeds were drafted 
at the request and under the direction of the said Samuel, 
but the proof is that Judge Carmack was acting for both 
parties. Judge Baker is positive that the agreement con- 
tained the Southall debt, and gives very conclusive reasons 
why he should testify on that point, yet when we look at 
the agreement it does not contain that debt. Judge Car- 
mack says the “plan” was agreed upon between them, 
but he doesnot say what the amount of the consideration was. 
There is no evidence to show that Samuel Bellamy was con- 





sulted as to the amount of consideration. Judge Carmack 
says, it was executed in great haste, they were afraid of a 
Bill before the Legislature, &c. Besides Dr. E. C. Bella- 
my in his answer, says: he had been to Tallahassee pro- 
curing an execution to be issued against Samuel C. Bella- 
my, &c. Now how could S. C. Bellamy’s object to keep 
his property together be obtained by conveying away the 
whole title toit? Taking these facts together, the remark 
of Judge Carmack, that it was executed in “great haste,” 
appears evident. 


The case presents many extenuating circumstances, but 
they do not in our judgment wholly overcome the inequita- 
ble features of the transaction. 


The conclusion is irresistible, that the deed was hastily 
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entered into, arising perhaps, out of a mutual reliance and 
the judgment and advice of their mutual friend and advi- 
ser, and without any intention of taking any advantage. 

Weare of the opinion, that the said purchases should 
be set aside and vacated upon the following conditions, 
viz: That the said Edward C. Bellamy shall be reimbursed 
any monies, with interest, advanced by him in consequence 
of said trust or purchases,such asthe payment of debts, 
expenses or otherwise, and that all and every the security 
debts, mentioned in said deed of trust, shall be satisfied 
and paid, so that said E.C. Bellamy shall be discharged 
therefrom, also any reasonable costs or expenditures inclu- 
ding reasonable fees, of two counsel in and about this suit, 
and upon payment of a liberal allowance for his trouble 
in managing said estate, upon settlement of his trust ac- 
counts of all said property, so that he may be fully in- 
demnified, and lose nothing excepting wherein his wilful 
neglect should make him chargeable. 

That upon these conditions being complied with, the 
said Edward C. Bellamy, shall execute a quit claim deed, 
of the said property thus purchased by him, to such person 
as he may be directed by the Court. 

That if upon taking an account ofany of the property 
thus purchased, it should appear that some of it has been 
disposed of by said E. C. Bellamy, he should only be deb- 
ited with the price for which it was purchased, unless it 
is ascertained that he sold said property at a profit; if so, 
then at the price for which it was sold, but if the price of 
the original purchase cannot be ascertained, then at the 
value at the timeof the purchase. The Master should be 
directed to proceed in his duties under said decree, and 
the Receiver required to file accounts, and directed to pay 
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costs and to pay over monies to said Edward C. Bellamy, 
or otherwise as directed from time to time. As thisis but 
an appeal from an interlocutory decree, authorized by 
Statute, the cause must be remanded back to the Circuit 
Court for futher action, and the decree appealed from 
must be modified and altered in said Court, so as to con- 
form to the views expressed in this opinion. And the costs 
of this appeal must come out of the trust estate. 





DISSENTING OPINION, 


Hon. T. F. King, Judge of the Southern Circuit, deliver- 
ed the following dissenting opinion : 

The objects sought by the bill in this cause are that Ed- — 
ward C. Bellamy, the Appellant, be declared the trustee of 
Samuel C. Bellamy, the Appellee, for certain property mort- 
gaged to the Union Bank of Florida, the equity of redemp- 
tion in which was conveyed by the Appellee to the Appel- 
lant on the 13th December, 1845, by a deed absolute on its 
face ; that the Appellant be made to account for the issues 
and profits of said property as well as other property held 
by him, as trustee of the Appellee, under a deed of the 19th 
November, 1844, and that he be removed from his said 
trust. 

A number of other persons, creditors of the Appellee, are 
included in the bill as defendants, but none of them seem 
to have appeared so that this contest is confined to Samuel 
C. and Edward C. Bellamy. 

The facts as contained in the pleadings and evidence hav- 
ing been fully set out in the opinion of the Court, I will pro- 
ceed to consider those points which I think material to the 
decision of the cause. 
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The first question that arises is as to the truth of the al- 
legation in the bill that the property conveyed in the deed 
of 1845, was included in, and conveyed by, the trust deed of 
1844. The deed of 1845 conveys to the Appellant, Samuel 
C. Bellamy’s equity of redemption in sixty-five negroes and 
twelve hundred acres of land mortgaged to the Union Bank. 
In the deed of 1844, there is no specification by name of 
these negroes nor description of this land, nor are they re- 
ferred to as mortgaged to the Bank, though in the deed of 
1845, the names of the negroes and the boundaries of the 


land are fully set out. The description of the property con- 
veyed by the deed of 1844 is as follows : “Tony, Sally, Flora, 
Esop, Cinda; also his stock of horses, mules, cattle and hogs, 
of which he is now in possession and which cannot be more 
particularly described, together with his household and 
kitchen furniture, and all his personal effects of every name, 
nature and description, corn, wagons, carts, &c. ; also, his 
crop of the present yeaf whether now in bales, in the gin 
house or in the field; also all his right and interest in and 
to the contract for constructing the bridge across the Chip- 
ola river, near Marianna.” 








It is insisted by the appellee in his bill and by his coun- 
sel in argument, that all his personal property whatever, 
passed under the general terms “ personal effects of every 
name, nature and description.” The authorities show 
however that all property of the nature of that referred 
to in general terms does not necessarily pass, particularly 
when the terms are followed by specifications as in this 
case. The meaning of such general words ina _ contract 
is to be arrived at by measuring them withthe rule of in- 
tention, and if necessary they will be narrowed and short- 
ened so as to conform to the scope and design of the in- 
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strument, as on the other hand words of a signification 
more limited when standing by themselves will be enlarged 
to meet the purpose as gathered from the other words of 
the contract. 


Was it intended then by the deed of 1844 to convey in 
trust the lands and negroes contained in that of 1845? It 
will be observed that the appellee in his bill avers that the 
slaves only were included in the words, “ all his personal 
effects,” &c., and at the same time he alleges that both land 
and negroes and all the profits from them, were the subject 
of the trust, and prays that the Appellant shall render an 
account of his management of the whole. Why the land 
should not have been included in the deed as well as the 
slaves, if both were the subject of trust, is not explained.— 
The land was required for cultivation by the negroes, and 
the negroes were required for the land and they were both 
included in the same mortgage to the Union Bank. The 
land was as much liable to the grasp of creditors as the ne- 
groes, and why he should have desired to protect the one 
more than the other by covering it up in his trust deed, it 
is difficult to perceive. 


But it was contended in the argument that to give effeet 
to another provision in the trust deed, not only the negroes 
must have passed but the land also, and without such a con- 
struction the objects of the trust must have failed. This 
provision is that “ all the future cotton crops made on said 
plantation shall be appropriated by said Edward Bellamy, 
trustee, to the purposes and objects above set forth,” &c. 
The proposition of the Counsel is true that if the ends of 
the trust required it, the land and the negroes both passed 
to the trustee as well as the crops. Green vs. Biddle 8. 
Wheat. 1, Earl vs. Grim 1 John. Ch. R. 494 and cases there 
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cited. Was it necessary then that the trustee should 
have them, as well as the crops? I think not. The plain 
reading of the clause is that the Appellee should appropri- 
ate the crops to certain purposes, not make them. His 
trust was to apply them, when “made” and put into his hands, 
in the payment of certain debts, and when they were so ap- 
plied all was done that he had promised. There was no 
obligation on his part to assume the care, trouble and res- 
ponsibility of managing the plantation and making the crops 


as well as applying them. 
It appears from the answer that the Appellant in 1845, 


made a crop with the 65 negroes, and on the Appellee’s 
plantation, which are the property conveyed in the deed of 
1845, and that he paid the wages of the overseer and other 
current expenses ofthat year. It iscontended that these acts 
Serve as a guide to the intention of the parties and show 
the design to have been that the Appellant should take this 
property by virtue of the deed of 1844 as well as that spe- 
cified in it. 

On examination of books on evidence, I no where find so 
broad a doctrine laid down as that contracts may be con- 
strued by the subsequent acts of the parties. In the case 
of Cooke vs. Boothe 8, Cowp., the question was, whether in 
a lease with a covenant of renewal, its terms authorized a 
renewal in subsequent leases. The Court allowed evidence 
to show that there had been several successive renewals, 
holding that the parties, by their practice, had placed their 
own construction on the covenant and were bound by it.— 
It will be observed that in this case the Court was constru- 
ing an ancient deed. When the same question arose in 
the case of Iggulden vs. May, Lord Mansfield remarked of 
Cooke vs. Boothe, that he thought it was the first time that 
the acts of the partiestoadeed were made use of in a Court of 
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of law to assistin the construction of that deed. Lord Eldon, 
when the case of Iggulden vs. May was before him in Chan- 
cery, 9 Ves. 325, over-ruled the doctrine in Cooke vs. 
Boothe, and none of the cases since, that I can find, conflict 
with his ruling. 

In the cases cited in argument of Livingston vs. Ten 
Broeck 16, Johns. 22, Atty.Genl. vs. Parker,3 Atk. 396. Atty. 
Genl. vs. Foster 10 Ves. 338, and Weld vs. Hornby 1 East. 
199, the question was upon the construction of ancient 
deeds and charters in which by a well settled rule, usage 
may be proved to show that, which because of their anti- 
quity cannot be otherwise understood. In the more recent 
case of French vs. Cochart 1 Comst. R. 96, but one of the 
eight judges who sat in the cause laid down the rule con- 
tended for, and he relied upon the four cases just referred 
to. The question before the Court did not require them to 
go so far and they held only, the contest being as to the 
purposes for which a stream of water was reserved, that 
evidence should be admitted to show that one of the par- 
ties knew at the execution of the deed, the fact of the exis- 
tence of a mill and dam on the stream and of the manner 
the stream was affected by their use. In Bradley vs. Wash- 
ington Steam Packet Co., also cited, the language of the 
Court is “ that in giving effect to a written contract by ap- 
plying it to its proper subject matter, extrinsic evidence 
may be admitted to prove the circumstances under which 
it was made, wherever without the aid of such evidence, 
such application could not be made in the particular case.” 
In none of these cases was evidence admitted of matters 
that transpired after the contract was completed to show 
its meaning. 

After looking into the authorities I see no reason to de- 
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part from the opinion already expressed by this Court in 
the case of Fry vs. Hawley, 4 Fla. R. 258, that the evidence 
of the subsequent acts of the parties to a contract is not ad- 
missable to construe it. It would be a novel idea indeed if 
when a contract is entered into and the parties have pro- 
ceéded under it for some time, they disagree and refer their 
dispute to the adjustment of .a Court, the judge should be 
told that it is already construed by the action of the par- 
ties, and though one or both may have mistaken their rights 
yet they have settled its meaning by what they have done. 

We cannot, then, look at the acts of the parties after the 
execution of the deed of 1844, to ascertain whether they 
meant to include in it the lands and negroes conveyed by 
the deed of 1845. It must be read by the covenants on its 
face alone. If the defendant took possession of the planta- 
tion and negroes, made a crop and paid the expenses, it was 
not in virtue of the authority given him by any clause in 
the deed of 1844, but by a mistaken construction, a subse- 
quent agreement or a wrongful assumption of power, neith- 
er of which is complained of or is before the Court. 


If we consider moreover the design in making the trust 
as revealed by the bill and the deed, it will be seen that 
there was no necessity for including in it the plantation and 
negroes in order to reach the ends sought by the parties.— 
This property being mortgaged to the Bank, was already 
secure from the grasp of creditors. The fear was as to 
the unencumbered estate, all of which is specified in the 
trust deed. The five negroes, the stock and materials of 
the plantation and the crop of 1844, already made could be 
seized at any moment by an execution. The proceeds 
of the bridge contract were subject to the same fate 
as soon as they were realized, and the future crops 
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as soon as they were made. It was the “forced sales 
of this unencumbered personalty, to use the words of the 
Appellee in his bill, that would break up his planting oper- 
ations and prevent him from saving his creditors and him- 
self. This was all of his property in any danger and he 
covered it as he thought by a deed of trust. 

There is a provisioa in the trust deed that Samuel C. Bel- 
lamy “should continue and remain in possession of the pro- 
perty.” ‘The rule is that a deed shall be so construed that 
if possible every part of it shall stand. What sense or ob- 
ject would there have been in this clause if E. C. Bellamy 
was to have the possession and control of the property ? 

If the Appellant had sued Samuel C. Bellamy under this 
deed for the possession of the plantation and negroes, he 











would have been met by thedecisive reply,“ the plain read- ° 


ing of your covenant with me is, that I am to keep posses- 
sion of all my property while you are to have and protect 
the legal title to all my unencumbered estate, and to take 
the proceeds of the whole as they come from my hands and 


use them in the manner we have designated.” 
Reading this deed then by the letter of its terms or by the 


surer guide, the scope and design of the parties, I do not see 
how we can say it includes the plantation and negroes, the 
far larger portion of the grantor’s property. 

The determination of this question carries along with it 
the argument based on its affirmation, to wit : that the pro- 
perty in the deed of 1845 being embraced in the deed of 
1844, the deed of 1845 is void, because the trustee could not 
buy of his cestui que trust, or at any rate voidable at the op- 
tion of the cestui que trust. Admitting all the property to 
have been conveyed in the deed of 1844, I hardly think that 
the proposition so broadly stated can be applied to the facts 
of this case. 
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It is true, as a general principle, that the trustee shall 
not buy of his cestui que trust, but it is equally true that 
there are exceptions to the rule, and such sales have in a 
number of instances been sustained by the Courts. Mr. 
Hill, in his work on trustees, p. 535, says “such sales have 
frequently been supportedin equity where it has been shown 
that the fiduciary relation of the purchaser had absolutely 
ceased previously to the purchase, or that the purchase 
was made with the full concurrence and consent of the per- 
sons beneficially interested, who in that case must of course 
have been competent to give their consent.” The authori- 
ties he cites are Downes vs. Grayebrook,3 Mer. 208. Ran- 
dall vs. Ewington 10 Ves. 428. In Coles vs. Trecothick 9 
Ves. 246, Lord Eldon held, “ that a trustee may purchase 
from his cestui que trust, provided there is a distinct and 
clear contract, ascertained to be such after a jealous and scru- 
pulousexamination of all the circumstances, that the cestui 
que trust intended the trustee should buy, and there is 
no fraud, no concealment, no advantage taken by the trus- 
tee of information acquired by him in the character of trus- 
tee.” To the same effect is the language of the Court in the 


case of Morse vs. Royai 12 Vesey 373. 
The danger guarded against by the rule is that the 


trustee, from his relation to the property confided to 
him, will acquire such information of its value as will 
enable him to make a profit in purchasing from his cestui 
que trust, for if by such information, he take advantage of 
his cestui que trust, his conduct is inconsistent with the 
trust, for in assuming it, he promises to make the most of 
it for his beneficiary. The rule is wise and salutary and 
has, without doubt, often prevented ffaud, but when the 
reason for the rule does not exist, it should not be applied. 
It ought not to be applied when parties by an express agree- 
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ment or virtually have laid aside the fiduciary relation and 
agreed to buy and sell. They then treat with each other 
at arms length. If after the trust has been created, the ces- 
tui que trust chooses to create a new relation and to stand 
towards him in thecharacter of vendor, I see no reason why 
a sale between them should not be sustained as well as one 
from a trustee to a third person. 


The prohibition by the general rule is that the trustee 
shall not buy from himself. He does not doso where there 
is a deliberate contract of sale between him and his ces- 
tui que trust. Nearly all the cases on this subject in the 
books, are where the trustee at public sale has bought pro- 
perty entrusted to him with directions for its sale, either to 


pay debts or to make distribution. Such was the purpose | 


of the trust in Davon vs. Fanning 2 John Ch. R., decided 

by Chancellor Kent, and in all but one of the leading Eng. 
lish cases which he there reviews. In all of them with two 
exceptions, in one of which the sale was sustained, the pur- 
chase or other transaction of the trustee in regard to the 

trust property was not with the cestui que trust and when 

there was no understanding with him or previous consent 
given. It may be remarked here that in Davon vs. Fan- 

ning, Judge Kent does not lay down the rule that the trus- 
tee may not buy in any case. He only recognizes the gen- 
eral rule “ that a trustee to sell cannot himself purchase.” 
In the case before us the relation of the Appellant to the 
property was rather that of a dry trustee, or one who mere- 
ly holds the title, than that of one with power to sell. By 
the trust deed he had no power to dispose of the property. 
On the contrary, it was to be returned after a time to the 
Appellee. All the trustee’s power was to hold the legal ti- 
tle and receive the rents and profits and apply them. There 
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is no question that one having the title only may buy. Hill 
on trusts 537. The leading cases in which sales have been 
made directly from the cestui que trust tothe trustee, are 
‘those of Fox vs. McReth, 2 Bro. Ch. R. 400, Davison vs. 
Gardner, Sug. Vend. 436. Coles vs. Trecothick 9 Ves. 233, 
Monroe vs. Allain 2 Caine’s Cas. in error 183. In Fox vs. 
McReth the sale was not sustained. It appeared that Mc- 
Reth had obtained information, to what extent was not pre- 
cisely known, from an agent sent by him at the expense of 
the cestui que trust, to value the estate. Soon after and 
while trustee, he bought it from Fox for £39,000 and short- 
ly after sold it for £50,000. In Davison vs. Gardner, the 


sale was sustained by Lord Hardwick because it was fair 
and for full value. In Monroe vs. Allain, the executor 
with power to sell, purchased from the widow who was al- 
so devisee and executrix. Circumstances were relied on to 
show that neither she nor her friends were acquainted with 
the nature or extent of the rights she undertook to convey, 
and the sale was set aside. In Coles vs. Trecothick, Lord 
Eldon sustained the sale, though for several thousand 
pounds less than the value of the property, and he observ- 
ed “in this case you are not met by the danger that the 


trustee may buy with knowledge, acquired at the expense 
of the cestui que trust, that the value may be considerably 
more than he is aware of.” In that case it was apparent 
that the cestui que trust had fully as much information as 
his trustee. The difficulty in these cases was as to the 
question whether the trustee by being trustee, obtained in- 
formation of the value of the property which gave him an 
advantage over his cestui que trust. When the Court was 
satisfied that he had no such advantage, the sale was held 
good, 
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If we take it then as proved that the property in the deed 
of 1845 was held in trust under the deed of 1844, and was 
sold by 8, C. to E. C. Bellamy while the ‘trust relation ex- 
isted, do the facts and circumstances in the record bring 
the sale within the rule or make it an exception? To de- 
termine this, we should look at the knowledge of each of 
the parties of the value of the property as derived from 
their position towards it previous to, and at the time of the 
sale, and from its nature and situation. It appears from the 
record, that for several years before the sale, S. C. Bellamy 
had been in possession of the land, had cleared most of it 
and had made crops on it with the negroes,—that in 1841 
he mortgaged both land and negroes to the Union Bank 
for 322 shares of stock, worth $32,200, and received a loan 
of two thirds of the amount of his stock, or $21,900, the in- 
terest on which, when the deed of 1845 was executed, was 
$5000. The Appellee had thus owned the plantation and 
negroes for years—had been with them, had made crops 
with them and had encumbered them with mortgages, to 
do which, a valuation was necessary, who could have had 
better information of the value of his property than he? Who 
So familiar with the age, the health, the strength and capacity 
of each negro on his plantation as the owner? Who knows 
so well the quality of each acre of land? It appears that 
the Appellant had made a crop with the negroes and land 
the year the deed was made, and we know of no other 
source of information he had as to their value. It is hard- 
ly possible he could have been so well informed on the sub- 
ject as the Appellee. It was said moreover in argument, 
that the consideration in the deed was so grossly inade- 
quate as to be evidence of advantage taken by the trustee, 
that at the time of the sale the stock of the Bank was much 
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below its nominal value, that the property could have been 
released from its encumbrances for much less than the a- 
mount of the mortgage and the money loaned on it, and that 
by keeping down the interest on the loan the property could 
easily have worked itself out of debt. We*have no evidence 
to ascertain on what terms it may have been released from 
the Bank. It appears that the Bank was insolvent and con- 
sequently its stock and notes must have been below par, 


but I am aware of no rule by which Courts are bound to 
know of the rise and fall of depreciated Bank stock and pa- 
per, as they must know the date of a statute or on what day 
of the week a particular day of the month came on. The 
amount of stock due 20 years after was $32,000, of the loan, 
with the interest on it, $27,000, and the consideration of the 
deed $6000, making in all $65,000 as the amount to be 
paid off by the property taking the bank stock and loan at 
par. The value of the land and negroes at the time of the 


sale is uncertain from the record. Judge Baker, a witness, 
says land could not then be sold readily for cash at 
anything like its value, and negroes, though saleable, were 
low ; other witnesses differ as to their estimates of the land. 
Taking though, at what I consider a liberal valuation, six 
dollars an acre for the land and $300 each on an average 
for the negroes, and the whole would have been worth $26,- 
700. As to the argument that it was twenty years before 
the mortgage was due, and the payment of the loan could 


have been delayed by keeping down the interest, it must 
be remembered that suit was then brought for this loan 
which would soon become a judgment, and then the pay- 
ment of the loan could no longer bestayed by paying the in- 
terest, but the Appellee would have been at the mercy of the 
bank with its execution of $27,000. The best evidence we 
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have of the then value of this property is derived from 
Judge Carmack, a witness. He was the attorney of both 
parties in the transaction, was several days before the bus- 
iness was completed, consulting and advising with them, 
and his integrity and capacity are eulogized on both sides. 
His opinion was that six thousand dollars was a fair price 
for the land and negroes, taking in view the encumbrances 
on them. It should be observed that inadequacy is set up 
in the bill as one of the grounds of relief, and is denied by 
the answer, yet there seems to have been no effort to prove 
the fact. There could have been no great difficulty in 
finding out the value of these negroes and land in 1845, or 
what was the worth of the bank stock and paper. The in- 


ference is that the Appellee was satisfied the inadequacy 
could not be proved. Inadequacy of price however is not 
sufficient alone toset aside a sale. Hill on Trustees, 537 and 
cases therein cited, White vs. Walker 5Fla.R.487. It should 
be observed moreover with regard to this sale that, wheth- 
er the deed of 1844 was void between the parties or not, af- 
ter it was declared so as to creditors, the parties so consid- 
ered it. 


In the evidence is a receipt by Samuel C. Bellamy to E. 
C. Bellamy for $1357 in part payment of the bridge con- 
tract. The proceeds of this contract were to have been 
applied under the trust deed in the payment of debts. Why 
should this money have been paid by E. C. Bellamy or re- 
ceived by his brother if they did not consider the relation 
between them under the deed as dissolved? The receipt 
of it was a virtual recognition by S. C. Bellamy that his 
brother was no longer bound to perform the covenants of 
the deed, but was obliged to return all he had obtained un- 
der it. They therefore considered themselves as standing 
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in the same position to each other as before the trust was 
conferred and dealing at arms length. 

Looking then at all the facts and circumstances appear- 
ing on the record, Iam led to the conclusion that the de- 
fendant could not have derived any information from his 
relation to the property, had it in fact been held by him in 
trast, which could have given him any advantage in a pur~ 
chase from his cestui que trust, and that this sale would 
have come under an exception to the rule that the trustee 
shall not buy of his cestui que trust; that in the words of 
Lord Eldon, it is aninstance where there was a clear and 
distinct contract that the cestui que trust intended the trus- 
tee should buy, and where there was no fraud, no conceal- 
ment, no advantage taken by the trustee of information ac- 
quired by him as trustee. 

Another ground assumed in the argument, of this cause, 
was that if the property conveyed in the deed of 1845 was 
not included in the deed of 1844, and was not bought by 
the appellant as trustee, still the record discloses the fact 
that a secret trust existed between the parties at the execu- 
tion of the deed of 1845, and that therefore, E. C. Bellamy 
should be held as trustee for that property and made to ac- 
count for it. 

Before considering the testimony on this point, I will ad- 
vert to the character of the evidence which Courts require 
when an instrument of writing is sought to be impeached 
by parol proof. The English rule isto allow such proof, 
only in cases of fraud, mistake or accident, and if relief 
should be prayed against an absolute deed on the ground 
that it was intended as a mortgage or trust, some writing 
would be required before the charge in the bill could be 
sustained. A leading case is that of Leman vs. Whitty, 
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4 Russ. 423. It was there clearly made out by parol evi- 
dence, that the deed absolute on its face, was ia fact given 
without consideration, and solely for the purpose of ena- 
bling the grantee, who had better credit, to obtain money 
forthe grantor. The bill prayed that the devisee of the 
grantee, who had, by will, the land conveyed in the deed, 
be declared a trustee for the grantor, but the Court refused 
the evidence because not in writing. In Cripps vs. Jee., 


4 Bro., Ch. R., 472, relief was granted, but a writing was 
produced in which the defendant acknowledged himself to 
be a trustee. In Irnham vs. Child, 1 Bro. Ch. R., 92, a de- 
feasance was left out of the deed, on the idea that it would 
make the transaction usurious. The Court refused parol 


evidence of an agreement that the property was to be re- 
deemable. There is a diversity of opinion on the subject 
in the Courts of this country, but the larger number of 
them, including the Supreme Court of the United States, 
and the Circuit Court of the United States for the First 


Circuit, allow the fact to be proved by parol evidence, that 
a deed absolute on its face, was intended as a mortgage or 
trust, and they hold that the admission of such evidence 
does not violate the Statute of frauds. It is perhaps unfor- 
tunate that our Courts have departed from the English 
rule for the admisssion of such proofs where the design of 
the parties was not to make the instrument defeasible on 
its face; it is certainly in contravention of the policy of the 
Statute of frauds and the general rule of evidence as to 


writings, which regard the instrument as the depository of 
all the intentions of the parties concerning the transaction, 
and are designed to prevent aresort tothe “slippery 
memory of witnesses,” and to withhold temptation to fraud 
and perjury among those who would gain by destroying 
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the deliberate work of their own hands. But the opinion 
seems to be in the Courts of this country, that justice 
would be more often attained by allowing parol proof of 
a reservation outside of the writing, and by that opinion, 
sustained as it is by such numerous and high authorities, 
I am willing to be governed. But while assenting to it, | 


think the evidence to establish a meaning different from 
the face of the paper should be of the strongest charac- 
ter. The design is virtually to add another clause to 
the writing, the effect of which in many instances would 
be to strip the grantee of all the rights he has acquired 
when the paper is read without the proposed clause. The 
evidence should be as conclusive as that required to re- 
form writings, on the ground of fraud, accident or mistake, 
for the end and effect in both cases is the same, that is, 
to break down entirely or impair the force of that which 
the law declares to be the best test of the deliberate and 
last intention of the parties in a transaction. Lord Hard- 
wicke saidthat there must be the strongest proof possi- 
ble. Lord Thurlow, that it must be strong, irrefragable 
proof, and that the difficulty of the proof was so great 
that there was no instance of its prevailing against a 
party insisting that there was no mistake. In Townshend vs. 
Stangroom, 6 Ves. 328, Lord Eldon observed that those pro- 
ducing evidence of mistake or surprise, either to rectify a 
deed or calling upon the Court to refuse a specific perform- 
ance, undertook a work of great difficulty. In Gilespie 
vs. Moore, 1 John. Ch. R., 597, Chancellor Kent says, the 
cases concur in the strictness and difficulty of the proof, 
and in Lyman vs. United Ins. Co., 1 John. Ch. R., 364, 
where the bill prayed that a policy of insurance be a- 
mended, “no amendment was ever made without an 
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absolute conviction of the truth and precision of the real 
agreement.” Judge Story says, “if the mistake is clear- 
ly made out by proofs entirely satisfactory, equity will 
reform the contract so as to make it conformable to the 
precise intent of the parties. But if the proofs are 
doubtful and unsatisfactory, and the mistake is not made 
entirely plain,equity will withhold relief upon the ground 
that the written paper ought to be taken as a full and 
correct expression of the intent, until the contrary is es- 


tablished beyond reasonable controversy.” 
There are certainly admissions and facts developed in 


the record which give rise to a very serious doubt whether 
it was the intention of the parties to stand towards each 
other in the relation of vendor and vendee. Samuel C. Bel- 
lamy was in the situation of most persons, who convey a. 
way their property by an instrument, which is intended on 
its face to create the impression with the world, that it is 
irrevocable, when there is a secret understanding, that it 
shall afterwards be annulled. He was deeply in debt and 
greatly harassed in mind. He had already made an effort 
to secure his unencumbered estate which had failed. Exe- 
cutions against him, greater than he could pay, were al- 
ready in the hands of the Sheriff, and others to a large a- 
mount were hastening on. Unless some cover was found 
his future crops, as they were matured, would be seized 
and even his equity of redemption in the lands and negroes 
were in danger from these executions, for it was supposed 
that a bill then before the Legislature would be passed 
subjecting such equities to a sale at common law. Expe- 
rience tells us, that it is the common recourse of men so em- 
barrassed to devise secret trusts, that something may be 
saved from their ruined fortunes, and they naturally look 
to a brother or other near relative to aid them in their 
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trouble. In this dilemma, it appears he desired to make 
another deed of trust for an object similar to the first, 
and he proposed it to his brother. These circumstances 
certainly indicate his intention to save the property for 
himself. In connexion with them, may be taken the re- 
mark of E. C. Bellamy to Judge Baker after the trust 
deed was decided to be void, that he wanted something 
the lawyers could not break, and his further testimony 


that the object for which E. C. Bellamy and his brother 
were consulting with Judge Carmack, was avowed to be 
the security of E. C. Bellamy on his liabilities for Samu- 
el. Also, E. C. Bellamy remarks to Stephens and Myrick, 
after the deed of 1845 was made, that he was doing the 
business for Sam’s good—that he was aiding his brother 
who was not calculated to attend to his own business, and 





that the five negroes mentioned in the trust deed were 
bought by him at the sale in 1846 for his brother. These 
things go to show that he did not look on himself as the 
owner of the property. The admissions however, should 
be taken with much allowance, for they are, at best, a 
weak kind of evidence, and in most cases, can be ex- 
plained only by him who makes them. If they had been 
stated in the bill as required by English practice, the Ap- 
pellant may have given them a version entirely inconsis- 
tent with the idea that he considered the property his 
brother’s. To supportthe presumption of a trust are al- 
so the offers of the Appellant to annul the deed on be- 
ing indemnified for his payments and liabilities on account 
of his brother. All his statements though should be ta- 
ken together. He says, in his answer, that the offers were 
made after S. C. Bellamy had threatened to do everything 
to injure him in purse and reputation, and even by taking 
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his life, and his object in extending them was peace, avow- 
ing however, at the same time, his full title to the property. 

Further, it does not appear consonant with the owner- 
ship of the property that all the security debts in the obli- 
gation accompanying the dee“, were contained in the trust 
deed of 1844, and that some of the debts paid after the deed 
of 1845 was made, were included in the trust deed and not 
in the obligation, also that after the execution of the deed of 
1845, the Appellant should have gone on and paid other 
claims than those for which he had rendered himself liable 
in the obligation and paid them toan amount greater than the 
consideration of the deed. The reason for all this is by no 
means clear. It may have been that he was acting under 
an arrangement with his brother subsequent to the execu- 
tion of the deed, or that under the fear of an attack on the 
deed from the creditors of his brother, and apprehensive 
for it, of a fate similar to that of the trust deed, of which 
he had had such recent and unpleasant experience, he 
judged it safest to buy up the claims against his brother.— 
But there is surely great room to presume that his aim was 
to carry out the design of the deed of 1844, which provided 
for the payment of all the debts. 

Again, it may be asked why did 8. C. Bellamy thus con- 
vey from himself every vestige ofhis property? What 
profit was there in stripping himself of every thing ?— 
Ordinarily in cases of this kind, the expectation isto save 
something in the end, and if there is no hope of this, the 
owner is indifferent upon what shore the wreck of his es- 
tate may be cast, or who will profit by its fragments. It 
may be considered in this instance as a motive for an 
absolute sale, additional to that usually prevailing in such 
misfortunes, that the appellant, a brother, was liable as 
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well as others, ain “< says agar ey pecuniary considera- 
tion, and asan act of friendship and kindness to himself, 
were implicated for him as securities and endorsers ; that 
he had nothing left but this equity of redemption, and this 
might also be levied on and sold. Under these circum- 
stances it may be, urged by a generous impulse to save 


those for whom he felt a deep gratitude in preference to 
all others, his brother refusing to have anything more to 
do with trusts he resolved to makea sale, and save his 
friends, if he could not save himself. It may have been 
also without a word said on the subject, that he had a se- 
cret hope and belief, his brother, if he succeeded with his 
property, would restore it to him. 

Taking all these circumstances together, there is certain- 
ly much to induce the suspicion that an understanding 
existed between the parties, that the ownership of the 
property should still bein S.C. Bellamy. It must be re- 
membered though, that in opposition to this suspicion are 
the absolute deed and the sworn answer of the appellant. 
He positively denies that there was any connection be- 
tween the two deeds, and avers that the last was a bona 
fide, absolute conveyance, free from any secret trust, and 
Judge Carmack testifies that there was no connection be- 
tween the deeds, that both parties protested there should 
be no secret agreement or understanding, and that the 


deed was undoubtedly intended by them as an absolute and 
unqualified conveyance. It should be noticed that in all 
appellant’s conversations, he never says that he was the 
trustee, or mortgagor, or agent of his brother. He avows 
that his object in the purchase was to secure himself, and 
that he afterwards offered to annul the deed if fully in- 
demnified; but he nowhere admits that he did not have 
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the full title to the property and avers the contrary. There 
is not a word of direct proof in the record, either of a 
written or verbal understanding of the parties, that there 
should be a condition to the deed. _If it did exist, we can 
find it out alone by the circumstances that transpired af- 
ter the deed was made, and which have just been referred 
to. The cases of Morris vs. Nixon, 1 How. R., 118, and 
Jenkins vs. Eldridge, 3 Story R., 181, were cited to show 
a similarity between the evidence on which relief was 
granted in those cases, and the facts in this. In Morris vs. 
Nixon, the plaintiff applied to the defendant for a loan.— 
The design of a loan was established beyond doubt by a 
letter of the defendant and by the testimony of witnesses 
who assisted in the negotiation as to matters which occur- 
red before the affair was completed. The mode adopted 
to secure the loan was by an absolute deed of the Jand, 
and a bond for the repayment of the money borrowed. The 
proofs that the deed was intended as a security for the 
loan were perfectly satisfactory. In Jenkins vs. Eldridge, 


it was alleged in the bill that there was a distinct under- 
standing before the deed was made, that the land should be 
reconveyed, after indemnification to Eldridge for his pay- 
ment, in behalf of Jenkins and a suitable compensation 
for his services about the property. This allegation was 
fully sustained by the evidence of the Counsel of Jenkins 
in the transaction, and other witnesses. One of them tes- 
tified that it was agreed no bond should be given by Eld- 
ridge, but that he should make a declaration or memoran- 
dum of trust, which he was to keep among his papers, 
and afterwards on being questioned, Eldridge replied, that 
he had no objection to making such declaration and would 
do so immediately. Another witness stated that Eldridge 
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had often said to him that he held the estate in trust for 
the benefit of Jenkins, that he had often spoken of it in 
terms as Jenkins’ property, and that he was merely act- 
ing as an agent and meant to be well paid for his servi- 
ces. In the case before usthere is no evidence whatever 
of a previous agreement to hold the property in trust.— 
Judge Carmack tells us that both parties declared there 
should be no such agreement, and the defendant avers in 
his answer, that he bought the property absolutely. There 
is no evidence of acknowledgement in terms, in conversa- 
tions between the parties or between the appellee and oth- 
ers uf such an understanding, or that E. C. Bellamy ever 
admitted he was acting asatrustee or agent. There 
may have been a hope or expectation in the breast of S. 
C. Bellamy, that his brother would restore the property, 
but that hope or expectation alone was not sufficient to 
make this a trust deed. There must have been not only the 
intention on his part to make it a trust, but such must have 
been the design and understanding of E. C. Bellamy.— 


Where is the clear and satisfactory evidence to convince 
the mind that there was such an understanding by him ’ 
I must confess I have not been able to find it on the record. 
There is reason for conjecture and suspicion, a strong sus- 
picion, I admit, but it is not fully proved. If we take it as 
proved that S. C. Bellamy designed a trust, but it is not 
clear that E. C. Bellamy designed it, how could a Court 
give relief against the face ofthis deed which it is the 
policy of the law to regard as the best test of the deliber- 
ate and last intentions of the parties? If a Court were to 
order a reform of the deed to meet the intention at the 
time of its execution, what would be the defeasance ac- 
cording to the proofs in this record? If a mortgage, 
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for a sale, after what time should it be made and for what 
amount should it be a security? If a trust, for what pur- 
pose? Shouldthe appellant be compelled to pay the 
debts mentioned in the obligation or all the debts of his 
brother as provided for by the trust deed? In Morris vs. 
Nixion and Jenkins vs. Eldridge, there was no difficulty 
from the evidence had a reform of the deeds been prayed to 
have changed the one to a mortgage and the other to a trust. 
it is not the province of a Court to make writings for par- 
ties such as they probably designed, but to aid them in car- 
rying out their intent where there is no doubt as to what 
they meant. If the proofs are doubtful, then in the words of 
Judge Story, “equity should withhold relief upon the 
ground that the written paper is to be taken as a full and: 
correct expression of the intent, until the contrary is es- 
tablished beyond reasonable controversy.” 

It may be that in holding this deed to be absolute, the 
design of the parties would not be effected, and 
right and justice might not be administered accord- 
ing to the true state of the facts, existing at the time 
the deed was made; but if so, however, much we might re- 
gret it, this would be but one among a multitude of instan- 
ces where justice could not be done by a Court, because 
of the insufficiency of the proofs. Courts of equity are 
governed by the same rules of evidence as Courts of law, 
and though they have power beyond Courts of law, to 
meet and relieve the hardships of particular cases, yet it is 
not one of their greater remedial powers to relax the rules 
of evidence, and before they can extend a remedy, the 
truth must be proved by the same stern and exacting rules 
as required by a Court of law. 
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Those rules were created from considerations of high 
public policy; a strict, inflexible adherence to them will 
more often achieve and sustain the right thansecure injus- 
tice in its unlawful gains. It is better to suffer the wrong 
to triumph in one instance, than by breaking through these 
safeguards of truth, afford a precedent that will hazard 
the rights of many in subsequent suits of a like nature by 
opening an avenue to fraud and perjury. 

Upon the whole, I am not satisfied that there was an 
understanding of the parties that the property should be 
held in trust. I think that to grant the prayer of this bill, 
would be to infringe the statute of frauds, and the genera! 
rule prohibiting parol evidence, when a contract is in 
writing, and would be affording relief in a case where in 
the language of Judge Kent, “ an amendment would be 
made without an absolute conviction of the truth and pre- 
cision of the real agreement.” Entertaining these views, 
I am of opinion that the bill ought to be dismissed, except 
for the purpose of taking an account of the property speci- 
fied in the trust deed of 1844, and its profits and issues. 


Hewry Auien, Arretiant, vs. Netson Hawtey, ApPeLes. 


1. As a general rule, the several owners of a Merchant Vessel or Steamboat, 
hold their respective interests therein, as tenants in common and not as ce- 
partners, and consequently are to be governed by the rules of law, applicable 
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to that species of tenure. But to this rule there may be exceptions, either 
growing out of the express agreement of the parties, er to be implied from the 
nature and character of the business or adventure in which they may be en-+ 


gaged. 


b 2. Where partnership funds are invested in the purchase of a Steamboat, in 
the absence of any positive stipulations between the part-owners to the con» 
trary, they wil] hold their respective interests in strict partnership and the 
property will be subject to the law of partnership. |The case of “* Loubat vs. 
Nourse” (5 Florida Rep. 350,) referred to and approved. 


3. An injunction will be granted upon motion and without notice, whenever 
the giving of the notice would probably accelerate the injury complained of in 
the bill of Complaint. The peremptory requisition for the giving of notice pro. 
vided for in the Statute regulating’ chancery proceedings, is limited and res- 
tricted to applications ‘‘ to stay proceedings at law.” 


4. Whenever the intervention of a Court of Equity becomes necessary in conse- 
quence of dissentions or disagreements between the Copartners, to effect a 
settlement or closing of the,partnership concerns, upon bil! filed by any of the 
partnres, showing either a breach of duty on the part of the other partners or 
a violation of the agreement of partnership a Receiver will be appointed as a 
matter of course. 


5. A Court of Equity has no authority to appoint a receiver, with a view perma- 
nently to carry on the business of a partnership, but there is no impropriety 
+ 3 in directing the Receiver to superintend the business, during the pendency 
of the legal proceedings instituted for the purpose of dissolving the partner- 
ship. 


6. If a Receiver either exceed or abuse his authority, as defined by the terms 
of the order making the appointment, and injury or damage thereby result to 
any of the parties in interest, they have their remedy on his bond. But such 
transcending or abusing of his authority, cannot, on appeal, be urged against 
the validity of the order. 


7. In all cases of a partnership at will, whether the contract was originally of 
that nature, or has become so by effluxion of time, or from other circumstan- 
ces, a Court of Equity will, upon a dissolution, decree a sale of the entirety 
of the partnership effects, at the desire of any of the parties, 





8. When the answer fully denies all the cireumstances upon which the Equity 
of the bill is founded, it is the usual practice to dissolve the injunction. But 
there is no inflexible rule to this effect, for the granting or continuing of the 
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injunction, must always rest in the sound discretion of the Court, to be gov- 
erned by the nature of the ease. 


9. Each of the Copartners has a specific lien on the partnership stock, not only 
for the amount of his share, but for monies advanced by him beyond that a- 
mount for the use of the copartnership, and the share of each, is the propor- 
tion of the residue, on the balance of account. 


Appeal from Franklin Circuit Court, sitting in Chance- 
ry. 

Nelson Hawley filed his bill in the Court below, alleging 
that he and Henry Allen having contracted with the Gov- 
ernment of the United States for the transportation of the 
mail between Apalachicola and Chattahoochee for four 
years, from the first of July, 1847, entered into articles of a- 
greement for the purchase of a Steamboat to be used as 
well in said service as in the transportation of freight and 
passengers, of which agreement, the following | is a copy, 
viz: 

STATE OF FLORIDA, 

County or FRrankuin. 

This agreement made and entered into between Henry 
Allen of the State aforesaid, and Nelson Hawley, of the 
aforesaid State and County of Gadsden, witnesseth, that the 
said Henry Allen and Nelson Hawley, being jointly interes- 
ted in a contract with the United States, for carrying the mail 
for four years, commencing on the first day of July next, 
upon the Apalachicola River, between the city of Apala- 
chicola and Chattahoochee on said river, known as route 
No. 3523, all in the aforesaid State ; and in order to. carry 
out the aforesaid contract, do agree that the said Henry 
Allen, on his part, is to furnish in cash the sum of three 
thousand dollars, and the said Nelson Hawley, on his part, 
is to furnish the like sum of three thousand dollars ; andit 
is further understood and agreed, that the said money, say 
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six thousand dollars, is to be paid into the hands of the said 
Henry Allen, and he is to proceed at once to New Orleans, 
and if necessary, up the Mississippi and Ohio rivers, for 
the purpose of purchasing a suitable steamboat, to carry 
out the conditions of the said mail contract, using his 
judgement and means to the best advantage in making a 
selection and purchase of said boat; and if found upon 
examination, to be for the benefit of the parties interested 
to pay more than six thousand dollars for the said boat, 
he, the said Allen, shall be authorized to give a joint note 
for the balance required, or secure the parties by lien.upon 
the boat, as may be most expedient. All necessary expen- 
ses occuring in purchasing said boat, to be shared equally 
by boththeabove mentioned parties. And it is understood 
and agreed, that Allen is to have command of said boat or 
boats, at a reasonable salary, say one hundred dollars per 
month, and to give his undivided attention to the interest 
of the contractors. And it is further agreed that Daniel 
Fry is to be employed in the capacity of engineer to furnish 
his own second at a salary of one hundred and thirty-five 
dollars per month, as long as he faithfully discharges the 
duties in the above capacity, to the satisfaction of the Mas- 





ter of the Boat. In witness whereof &c., &c.” 

Dated 8th May, 1847. 

The Complainant, Hawley, also alleged in his bill that he 
had advanced and paid to said Henry Allen the sum of 
Thrée thousand dollars, provided to be paid by said articles 
of agreement,—that Allen did purchase a Boat, called the 
“Quincy,” costing fourteen thousand six hundred and fifty 
doliars, with which he had been engaged in the Mail ser- 
vice as mentioned in the agreement and in the business of 
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transporting freight = passengers, sales the entire con- 
trol and management thereof and of the funds. That short- 
ly after the arrival of the Boat he applied to said Allen for 
a billof sale and to be recognised as joint owner and for an 
account all of which was refused, and was compelled to in- 
cur considerable expense and trouble to institute proceed- 
ings at law to obtain a bill of sale and his rights. That 
during the service of said Boat, she made a large sum of 
money, out of which, Complainant claimed he was entitled 
to his portion. 

The Complainant further alleged that the four years of 
the mail contract for which said Boat was bought, having 
elapsed, he made application to said Allen for a settlement 
and adjustment of the affairs of said Boat and for its dispo- 
sal by sale or otherwise, and that he proposed, as a means 
of attaining that end, either to sell or buy; that pending this 
proposition he perceived that the Boat was firing up as if 
ready for departure and that he immediately went on board 
and protested against her being taken out of the waters of mm * 
the State, but that said Allen disregarding his wishes and 
in definance of his rights proceeded with the said Boat to 
the County of Decatur, in Georgia, where he left her and 
proceeded himself to the North ; that said Boat remained 
in said County until he, Complainant, on being informed 
that a seizure of said Boat was made by process of law in 
Georgia and that a sale was about to be had, was compell- 
ed out of regard to his own interests, to advance his own 
means and take up the fi. fa. against said Boat, to save her 
from sacrifice. 

The Bill concludes with a prayer for an account, &c., for 
a dissolution of the joint interest and a sale of the boat, 
for a Receiver with power to make repairs with reference 
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to a sale, and for an injunction restraining said Allen from 
further interfering with said boat or its proceeds, or from 
collecting any debts, &c., due the same, or from selling or 
otherwise disposing of his interest therein. 

The complainant filed as part of his proofs a copy of 
the execution issued in Georgia, which had been levied on 
said boat and taken up by himself. 

The Court below, on motion of complainant granted an 
order, directing a writ of injunction to issue as prayed for 
in the bill, and also appointing Archibald T. Bennett Re- 
ceiver, “to take charge of the steamer Quincy, to prevent 
injuries from waste and decay, and other casualties as far 
as may be practicable; to repair the said boat so as to 
put her in condition for sale, or such disposition of her as 
may be ordered by the parties, or the Court may order, the 
expense of repair and the like to be repaid by proper use 
of the said boat.” 

Henry Allen subsequently filed his answer, in which he 
admitted the articles of agreement above recited, and also 
that complainant Hawley, had paid him the sum of three 
thousand dollars, as provided therein, which he applied in 
the purchase of said boat. The defendant alleged that the 
greater part of the difference between the cost of said 
boat and the cash contributed by the parties, was paid by 


his drafts and notes. He admitted that he took a title to 
said boat in his own name, and that he refused to give to 
Hawley a bill of sale for one half thereof, but alleged 
that he felt justified in so doing, from the fact that he had 
given his notes and drafts for a large sum for the balance 
due on sai! boat, and until the same was paid, he was un- 
willing to <ive complainant a title to said boat; that all 
the matters \1 dispute between complainant and defendant 
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were, after the filing of a bill by complainant for an ad- 
justment of them, settled by arbitrators to whom they had 
been referred, and that in pursuance of their award he ex- 
ecuted a bill of sale to complainant for one half of said ’ 
boat. He further says in his answer, that he did take the 
boat to Decatur County, Georgia, but not in the manner or 
with the intent allegedin the Bill, but that he took her 
there and laid her up, the business season being over, be- 
cause it was a safe place for that purpose, and refers to 
the destruction which befel such boats as were kept at 
Apalachicola in the summer of 1851, as an_ evidence of 
his having done right in not allowing complainant to 
guide himin the matter. He alleged that complainant 
was guilty of a wrong when he went to Decatur County 
and by violence took possession of said boat, as he was in- 
formed and believes he did, with the view to harass him 
with vexatious suits, &c.; that the pretence that complain- 
ant was forced to go to Decatur County to prevent a sale 


of the boat, was without foundation, for that the writ of 
fi. fa., levied thereon was issued wrongfully, and that so 
far from there being danger of a sale under said writ, the 
agents of defendant would have protected the boat from 
sale, and that had any sale been made, it could only have 
been of his, defendant’s interest. He further alleged that 
as to the charge that he refused to sell his interest or buy 
that of complainant in the boat, he well knew the. improb- 
ability that he could in any negotiation with complainant 
of purchase or sale escape without loss, and therefore de- 


clined entering into any such treaty and refused so to do. 
Defendant further alleged that he refused to give his as- 
sent to making any repairs which complainant desired to 
make on said boat, because he considered the hull of said 
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boat to be in such a condition as to make it impossible to 
repair said boat at any rate that would justify his doing 
so, and he gave notice to complainant that he would not be 
answerable for any repairs and would not consent to the 
same, and he insisted that complainant in procuring the 
order to have repairs made without notice tojhim, and by 
procuring the repairs, acted in such a manner as should 
render him, complainant, alone responsible for the same, 
&c.; that his, defendant’s share of the boat would be swal- 
lowed up in paying for repairs, should a sale of said boat 
be made for the purpose. The answer denied the charge 
in the Bill, that he had refused to render an account or to 
permit the complainant to examine the books, &c., and it 
also in terms, denied all the equities set up in the Bill &c. 

Afterwards complainant petitioned for asale of the 
boat, on the ground that she was running at great disad- 
vantage for want of new shafts, &c., and because she 
could be run to much greater advantage by some person 
who had the ownership and full power and control over 
her, than by the Receiver, under the authority of the Court. 

The prayer of this petition was granted and a sale of 
the boat was ordered by the Court, the funds to be re- 
tained, &c. 

Another order was afterwards granted, directing a distri- 
bution of the proceeds of the sale of the boat, amounting 
to $4000, to be made, by which the Receiver was required 
to retain $713, (claimed by analleged creditor, but con- 
tested by the parties) until further advice, and to pay the 
sum of $3342,88, to parties named therein. 

The defendant, Allen, feeling himself aggrieved, appeal- 
ed from the orders granted, viz: the order granting an in- 
junction; the order appointing a Receiver; the order of 
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sale of boat Quincy; the order refusing to dissolve injunc- 
tion and vacate the order appointing Receiver, and the 
order for the distribution of the fund arising from the sale 
of said steamboat. 


_ W. G. M. Davis and T. J. Eppes, for Appellant. 

G. S. Hawkins, for Appellee. 

DUPONT, J., delivered the opinion of the Court. 

The first point that arises in this cause and upon the de- 
cision of which mainly depend many of the positions of 
law, assumed by the Counsel of the appellant, involves the 
inquiry as to the character of the tenure, by which seve- 
ral individuals may hold title to merchant ships or steam- 
boats ; in other words the relation which the several indi- 
viduals hold to each other, in respect to the ownership of 
that particular species of property. 

All writers upon the subject of commercial and mari- 
time law concur, that as a general rule, merchant vessels 
employed in navigating the ocean (and we have discovered 
no exception in respect to steamboats plying on the wa- 
ters of the interior rivers and lakes,) are held in tenancy in 
common, and not in joint tenancy, and thereby withdraw- 
ing that particular species of property from the operation 
of the law of “ Partnership.” In confirmation of this be- 
ing the general rule on the subject, it is laid down in the 
books that “ a ship is a chattel of which the owners are 
possessed as tenants-in-common ; though if it be convey- 
ed to them at one and the same time, and by one instru- 
ment, they are more properly joint-tenants, without ben- 
efit of survivorship.” (Coll. on Part., Sec., 1185, Perkins 
Ed.) 


Judge “‘ory in his treatise on the law of partnership, 
(§ 417,) coucurs in the doctrine thus: “Property in a ship 
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(says this author,) may be acquired by two or more per- 
sons, either by building it at their own expense, or by the 
purchase of a part thereof of the sole owner, or by the 
joint purchase of the whole, of another person, but wheth- 
er acquired by a joint building, or a part purchase, or by a 
joint purchase, the parties, in the absence of all positive 
stipulations to the contrary, become entitled thereto as ten- 
ants-in-common and not as joint tenants. _In this respect 
it will make no difference whether the title is acquired at 
one and the same time, by andunder one and the same 
instrument, or whether it is acquired at different times 
and under different instruments.” And to the same effect 
are all the adjudications, both in England and _ in this 
country. Dodington vs. Haller, 1 Vesey, 497—Ex parte, 
Young, 2 Ves. and Beam., 242; Nicoll vs. Munford, 4 
John. Ch. Rep., 522. Munford vs. Nicoll, 20 John. R., 
611. 

This however is to be taken as the enunciation of a 
general rule, and not as a wniversal principle, and like 
all general rules subject to exceptions. In this the au- 
thorities all agree. Collier in announcing the rule, lim- 
its it thus: “ But a ship as well as other chattels, may 
be held in strict partnership, with all the control in each 
partner incident to commercial partnership.” Coll. on 
Part., § 1186, Perk. Ed. 

Judge Story qualifies the doctrine by stating it to be 
so “in the absence of all positive stipulations to the 
contrary,” (Story on Part., § 417) and thereby tacitly 
admits that the general rule may be modified by the con- 
tract or agreement of the parties. Chancellor Kent also 
recognizes the exception, and with his usual clearness, 
has stated the distinction between part ownership and 
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partnership inthis species of property. He says, “the 
eases recognize the clear and settled distinction between 
part owners and partners. Partnership is but a tenancy 
in common, anda person who has only a part interest in a 
‘ship is generally a part owner, and not a joint tenant or 
partner. As part owner he has only a disposing power o- 
ver his own interest in the ship, and he can convey no 
greater title, but there may bea partnership as well as coten- 
ancy in a vessel; and in that case one part owner, in the 
character of partner, may sell the whole vessel, and he 
has such animplied authority over the whole partnership 
effects as we have already seen. The vendee in a case 
free from fraud, will have an indefeasable title to the whole 
ship. When a person is to be considered as a part owner 
or as a partner in a ship, depends upon circumstances.” — 
(3 Kent’s Com., Sec. 45, p. 154, 4th Ed.) 


In Harding vs. Foxcroft, 6Greenl. R., 77, Mellens 
Chief Justice said, “there may be a partnership as well 
as a cotenancy in a vessel. When a person is to be con- 
sidered as a part owner and when as a _ partner in a ship, 
depends on circumstances. The formeris the general re- 
lation between ship owners, and the latter the exception, 
and it is required to be shown specially.” In Philips vs. 
Purvington, (15 Maine, 427,) Shepley, J., remarks, “it is 
contended that they were not partners but tenants in com- 
mon of the vessel. Suchis the usual relations of part 
owners, but they may become partners.” In the case 
of Lamb et al., vs. Durant, 12 Mass. R., 60, Parker, C. J., 
says, “vessels owned by a copartnership are certainly ef- 
fects of the partnership and not unfrequently the principal 
effects. Occasion for selling them frequently arise in the 
course of business, and notwithstanding they are common- 
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ly conveyed by an instrument under seal, they may pass by 
delivery only, as well as any other chattle, so far as res- 
pects the property of the vessel. No exception from the 
authority of the partner relative to partnership effects, 
can be found in favor of vessels; and there seems to be 
no reasons for such exception.” 

Upon the authority of the decision, in the case of ex 
parte Young, 2 Vesey and Beam., 242, which was decided 
by Lord Eldon, and the effect of which decision ac- 
cording to Mr. Collier, was to over-rule Lord Hardwicke’s 
opinion in the case of Dodington vs. Hallet, 1 Vesey, 497. 
Chancellor Kent decided the case of Nicoll vs. Munford. 
In delivering his opinion in that case he says, in allusion 
to the decision of Lord Hardwicke, “I dare not therefore 
follow a case which has never had effect, and has been so 
authoritatively exploded. The cases which have been re- 
ferred to, are in point against the allowance of any part- 
nership claim, or taking an account on the footof any 
partnership in the vessel.” 

With all proper deference and respect for the opinions 
of Mr. Collier and Chancellor Kent, the former of whom 
asserts that the decision of Lord Hardwicke had been “ez- 
pressly over-ruled,” and the latter that it had been “author- 
itatively exploded,” we are inclined to think that the lan- 
guage used in respect to the effect of that decision, is too 
strong. The language adopted by Lord Eldon in deliver- 
ing his opinion in the case of ex parte Young, seems to us 
expressly to decline to over-rule the case of Dodington vs. 
Hallet, for he says, “ the difficulty in this case arises upon 
the decision of Dodington vs. Hallet by Lord Hardwicke, 
which is directly in point. That case is questioned by Mr. 
Abbot, who doubts what would be done with it at this day, 
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and I adopt that doubt. The case which is given by Mr. 
Abbot from the Register’s Book is a clear decision by Lord 
Hardwicke that part owners of ships being tenants in 
common, and not joint tenants, have a right notwithstand- 
ing to consider that as a chattel used in partnership and 
liable as partnership effects to pay all debts whatever to 
which any of them are liable on account of the ship. His 
opinion went the length that tenants in common hada 
right to make asale. There is great difficulty upon that 
case and the inclination of my judgment is against it, but 
wt would be a very strong act for me by an order in bankrupt- 
cy, from which there is no appeal, to reverse a decree made by 
Lord Hardwicke in a cause. Froma manuscript, I know 
that it was his most solemn and deliberate opinion after 
great consideration, that the contrary could not be main- 
tained, and there is no decision in equity contradicting that.” 
In the note of Lord Eldon’s judgment in ex parte Harri- 
son (2 Rose R., 78 note,) the language attributed to him is» 
“ T certainly differ from Lord Hardwicke, but I hesitate to 
decide against his deliberate judgment in a cause, upon a 
petition in Bankruptcy.” 

But whatever may be the effect to be given to Lord El- 
don’s opinion, it is very certain that Chancellor K ent, who 
based his decree in the case of Nicoll vs. Munford, upon 
that opinion was reversed upon a review of that case 
in the Court of Errors of New York, Munford vs. Nicoll 
20 John R., 611. 


Itisnot at all improbable that the apparent difference which 
seems to exist between Lord Hardwicke and Lord Eldon 
on this subject, has grown out of a misapprehension of the 
extent to which the former intended to be understood as hav - 
ing gone, in his decision of the case of Dodington vs. Hallet; 
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that case might very well from its circumstances have been 
decided as it was, without in the least trenching upon the 
doctrine which recognizes the distinction between the 
rights of Tenants in common and copartners. Spencer, C 

J., in Munford vs. Nicoll, says Lord Hardwicke, perfectly 
understood the distinction between a tenancy in common, 
such as owners of different shares in a ship have among 
themselves, and a joint tenancy, as between partners of 
the goods and stocks in trade. He meant to decide, and did 
decide, that a subject which ordinarily may be held as (a 
tenancy in common, may by the acts ofthe parties become 
to be held in joint tenancy, and the fact of the agreement 
to build the ship at their} joint expense, in proportion to 
their shares, and the agreement to fit her out, manage and 
victual her for the service of the East India Company, 
formed in his judgement, such a community of interest, 
as to constitute that a partnership transaction in relation 
to those subjects, and thus a specific lien was acquired, &e. 
In the course of his opinion, Chief Justice Spencer further 
remarks: ‘I mustnot be supposed tojoverrule the distinction 
between partners in goods and merchandise, and fpart- 
owners of a ship. But I mean tosay that part owners 
of a ship may, under the facts and circumstances of this 
case, become partners as regards the proceeds of the 

ship ; and if they are to be so regarded, the right of one to 
retain the proceeds until he is paid what he has advanced 
beyond his proportion, is unquestionable. 


The result of our investigations is that as a general rule, 
the several owners of a merchant vessel or steamboat, 
hold theirj respeetive interests as tenants in common, and 
not as copartners, and consequently are to be governed by 
the rules of law applicable to that species of tenure ; but 
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that, to this rule, there may be exceptions, either growing 
out of the express agreement of the parties, or to be implied 
from the nature and character ofthe business or adven- 
ture, in which they may be about to engage. 

_Applying the principle to the present case, and we are 
very clear in the opinion that the Appellant and Appellee 
as part owners of the Steamboat Quincy, held their respec- 
tive shares in the same, not as tenants in common, but as 


copartners. 








There is no evidence in the record of an express agree- 
ment between the parties that their respective interests in 
the boat was to be held in strict partnership, but originat- 
ing as these interests did out of a copartnership business 
and being subservient thereto by the express terms of the 
agreement entered into between them in reference to that 
business, we do not see how it can be looked upon as an 
interest outside of that partnership. For a correct under- 
standing of our views on this point we give the writ- 
ten agreement alluded to, in hec verba, which may be found 
in the record, and noted as “exhibit A.” :— 

STATE OF FLORIDA, 

County or FRANKLIN. 

This agreement made and entered into between Henry 
Allen of the State aforesaid, and Nelson Hawley, of the 
aforesaid State and County of Gadsden, witnesseth, that the 
said Henry Allen and Nelson Hawley, being jointly interes- 
ted inacontract with the United States, for carrying the mail 
for four years, commencing on the first day of July next, 
upon the Apalachicola River, between the city of Apala- 
chicola and Chattahoochee on said river, known as route 
No. 3523, all in the aforesaid State ; and in order to carry 
‘out the aforesaid contract, do agree that the said Henry 
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Allen, on his part, is to furnish in cash the sum of three 
thousand dollars, and the said Nelson Hawley, on his part, 
is to furnish the like sum of three thousand dollars ; and it 
is further understood and agreed, that the said money, say 
six thousand dollars, is to be paid into the hands of thesaid 
Henry Allen, and he is to proceed at once to New Orleans, 
and if necessary, up the Mississippi and Ohio rivers, for 
the purpose of purchasing a suitable steamboat, to carry 
out the conditions of the said mail contract, using his 
judgment and means to the best advantage in making a 
selection and purchase of said boat; and if found upon 
examination, to be for the benefit of the parties interested 
to pay more than six thousand dollars for the said boat, 
he, the said Allen, shall be authorized to give a joint note 
for the balance required, or secure the parties by lien upon 
the boat, as may be most expedient. All necessary expen- 
ses occuring in purchasing said boat, to be shared equally 


by boththeabove mentioned parties. And it is understood 
and agreed, that Allen is to have command of said boat or 
ay boats, at a reasonable salary, say one hundred dollars per 
month, and to give his undivided attention to the interest 
of the contractors. And it is further agreed that Daniel 
Fry is to be employed in the capacity of engineer to furnish 
his own second at a salary of one hundred and thirty-five 
dollars per month, as long as he faithfully discharges the 
duties in the above capacity, to the satisfaction of the Mas- 
ter of the Boat. In witness whereof &c., &c.” 


It will be perceived by reference to this paper that the 
parties had become “ jointly interested in a contract with 
the United States for carrying the mail for four years” up- 
on a certain mail route, and they mutually agree to furnish, 
each a certain amount of cash, for the purpose of purchas- 
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the said mail contract.” It is also evident from the terms 
of the recital in the written agreement that they were co- 
partners in the strictest sense of the term, so far as the con- 
tract for carrying the mail was concerned, and we find it 
impossible, upon any sound principle, to view the Steam- 
boat to be purchased in any other light than as an instru- 
ment to carry out that contract, and a part of the stock in 
trade. The mail contract was the subject, the Steamboat 
the mere incident, and therefore subservient thereto. 


But should we be in error on this point, there is one oth- 
er view of the subject, that to our minds is unanswerable. 
It will be remembered that the cash contributed by the two 
parties, in equal portions, amounted to the sum of only six 
thousand dollars, and that the entire cost of the boat was 
about fifteen thousand dollars. 


The excess of cost, as is made to appear by the record, 
was secured by a lien on the boat, (in virtue of one of 
the stipulations of the contract) and that the same was 
eventually paid off and discharged from the nett earnings of 
the boat. Now in none of the authorities cited for the Ap- 
pellant, is it for a moment doubted that although the ves- 
sel itself may be under the operation of the strict technical- 
ities of a tenancy in common, yet that the proceeds of the 
cargo or adventure, is subject to the law of partnership.— 
If this be so, then the case beforé us is one in which part- 
nership funds have been invested in the purchase of a cer- 
tain species of property ; and it is only necessary to refer 
to the books to see the effect and operation of such a trans- 
action. The discussions which have occured in respect to 
the different rules which obtain in the respective cases of 
partnership and tenancy in-common, have grown out of the 
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conflicting interests involved in the administration of real 
estate, which had been purchased with the funds of the part- 
nership. This subject was very ably discussed by Thomp- 
son J., in the luminous opinion which he delivered in the 
case of Loubat vs. Nourse, 5 Fla. R. 350, which was de- 
cided by this Court, at its term held in Marianna in 1853; 
and the conclusion at which the Court arrived, after an e- 


laborate and critical examination of the authorities both in 
this Country and England was, that “ although such an es- 
tate be conveyed to the partners, so as to vest in them a legal 
estate as tenants in-common, yet in the absence of an ex- 
press agreement, or circumstances showing an intent that 
the estate is to be held for the separate use of the partners, 
it will be considered in equity as vesting in the partners, in 
their partnership capacity, subject to an implied trust that 
they shall hold it until the purposes for which it was pur- 
chased have been accomplished, and that it shall be ap- 
plied, if necessary, to the payment of the partnership debts.” 
This is an authoritative exposition of the law as it at pre- 
sent stands in this State; and if it be the law governing 
real estate, We can perceive no sound reason why it should 
not, with greater force, be applicable to every other species 
of property. The Counsel forthe Appellant, in the supple- 


mental brief furnished to the Court, relied further upon the 
fact, that the Complainant, Hawley, in his bill alleges that 
he had previously been compelled to resort to a Court of 
Equity to compell Allen to make him a title to his share 
in the boat, and deduces therefrom the conclusion that 
the interests of the respective parties had thereby been 
severed. It is a sufficient reply to this argument to refer 
to the opinion in the case of Loubat vs. Nourse, just cited, 
in which it is laid down that “ although such estate be con- 
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veyed to the partners, so as to vest in them a legal es- 
tate as tenants in-common, yet in the absence of an ex- 
press agreement, or circumstances showing an intent that 
the estate is to be held for the seperate use of the part- 
ners, it will be considered in equity as vesting in the. part- 
ners,” &c. 


The case of Fry vs. Hawley, 4 Fila. R., 258, has also 
been referred to as an authoritative adjudication of the point 
now under discussion. We have looked very carefully 
into that case, and think that the counsel has misappre- 
hended the extent of that decision. The point now under 


consideration did not arise, even incidentally, and it was 
therefore unnecessary that it should have been decided; nor 
do we find in the opinion, even a dictum, which would sup- 
port the assumption of the counsel. In that case the 
Court only decided that the transaction between Hawley 
and Fry, did not raise a partnership between the three 
Allen, Hawley and Fry, (there being no privity between, 
Hawley and Fry,) and left the question as to the relation 
existing between Allen and Hawley, growing out of the 
terms of the contract for carrying the mail, and the cir- 
cumstances connected with the building of the boat, wholly 
untouched. 


Having thus determined that the steamboat Quincy, is 
to be considered as partnership: property, and as such pro- 
perty, within the jurisdiction of the Court of Chancery, it 
now only remains for us to determine upon the propriety 
of the several interlocutory orders which have been enter- 
ed in the progress of the suit now pending between the par- 
ties ; and which (under the provision of the statute) have 
been appealed from by the defendant below. 
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The first order mentioned in the petition of appeal, is the 
“order granting an injunction.” 

The bill of complaint filed in this cause purports to be 
by one partner, against his copartner, and contains the 
usual prayer for account of the profits of the boat, and 
that she be sold, whichis accompanied by the further prayer 
for the appointment of a Receiver and for the issuing ofa writ 
ofinjunction, “to restrain the said Allen from further pos- 
session or interference with said boat, or its proceeds, or 
from collecting any debts, dues or demands due the same, 
or from selling or disposing of his said part of said boat.” 
The bill appears to have been filed on the 10th day of Septem- 
ber, 1851, and the writ of injunction, in accordance with 
the prayer, granted on the same day, but not executed un- 
til the 11th{day of February, 1852. 

In Adams Eq., 641, (margin 37,) the law regulating the 
granting of an interlocutory injunction is thus stated :— 
“ The grants of the interlocutory injunction isdiscret ionary 
with the Court, anddepends on the circumstances of each 
case and on the degree in which the defendant or plaintiff 
would respectively be prejudiced by the grant or refusal.” 
And again at page 639, (margin 335,) an injunction is 
granted to restrain a defendant, so long as the litigation 
continues, from doing acts productive of permanent injury, 
or from proceeding in an action at law, where an equity 
is alleged against his legal right. On the same page the 
author further remarks: “The ordinary mode of obtain- 
ing this injunction, is by moving after notice to the defen- 
dant; but in particular cases where giving notice might 
accelerate the mischief, it willbe granted ex parte, and 
without notice. e. g. in cases of waste, or of negotiating a 
bill of exchange ; and even where that special ground does 
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uot exist, yet ifthe act to be prohibited is such that delay 
is productive of serious damage, as in piracies of copy- 
right and patent, an ex parte injunction may be obtained.” 
Our statute provides that no writ of injunction or ze exeat +. 
‘shall be granted until a bill be filed praying for such writ, 
except in the special cases, and for the special causes in 
which such writs are authorized by the practice of the 
Courts of the United States exercising equity jurisdiction ; 
and no writ of injunction to stay proceedings at law, shall 
issue, except on motion to the Court or Judge, and reasona- 
ble notice of such motion, previously served en the opposite 
party or his attorney, &c. 

The injuvctionin this case was granted on motion, and 
it does not appear that any notice of the application was giv- 
en tothe opposite party ; and we think that the circumstan- 
ces sworn to in the bill, made it just one of those cases con- 
templated by the law, in which the notice might be dispensed 
with, viz: where the very giving ofthe notice might in 
all probability “ accelerate the injury.” 

It will be further noted, that the peremptory requisition 
contained in the statute above cited, is limited to applica- 
tions “to stay proceedings at law,” andin all other cases we 
presume, that the practice ofthe High Court of Chancery 
of England will prevail, where it does not contlict with the 
rules of Court. 

Upon an examination of the record, (for we had no ar- 
gument from the counsel on this matter of the appeal,) we 
do not find any error in the order granting the injunction, 
and do therefore affirm the same. 

The second ground of appeal is from “the order ap- 


pointing the Receiver.” 
The law in regard to the appointment ofa Receiver, in 
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suits between copartners, is laid down thus by Adams in 
his work on Equity: “The first step is, thatthe partner- 
ship debts should be ascertained, and the assets applied in 
their discharge. If the parties cannot agree on the inter- 
mediate management, whilst the process of dissolution is 
going on, a Receiver may be appointed to conduct it.— 
But the Court cannot permanently carry on the business, 
and will not therefore appoint a Receiver, except with a 
view to getting in the effects, and finally winding up the 
concern.” Adams Eq., 437. [margin 243.] 


Collier says: “where a dissolution is intended, or has 
already taken place, a Court of Equity will appoint a Re- 
ceiver, provided there be some breach of the duty of a part- 
ner, or of the contract of partnership.” (Collier on Part., 
Perkins Ed., 354.) 


In New York, it is a matter of course to appoint a Re- 
ceiver, if the parties cannot agree among themselves, as to 
the disposition and control of the property, upon a bill filed 
by one of the partners, to close up the partnership con- 
cern. Martin vs. Van Sharick, 4 Paige 479, Innes vs. Lan- 
sing, 7 Paige, 583. 


So a Receiver will be appointed as a matter of course, 
where either partner has a right todissolve the partnership, 
and the articles of partnership do not provide for the set- 
tlement of the concern, upon a bill filed for that purpose. 
Law vs. Ford, 2 Paige, 210. In Skip vs. Harwood, a Re- 
ceiver was appointed of the brewery. It was ordered that 
it should be referred to the Master, to appoint a proper 
person to be a Receiver of the stock, goods, &c., of the 
brewery trade, and the debts due the partnership.— 
And inthe meantime that the defendants to be restrained 
from alienating, disposing of, or removing any of the uten- 











164 SUPREME COURT, 


_— 


— 














Allen vs. Hawley.—Opinion of Court. 


— 


sils or dead stock belonging to thetrade. (Coll. on Part., 
354, Note 4.) 

A Receiver was appointed of a steamboat, where the 
owners disputed and required the Court to settle their rights, 
and such Receiver was required to run the boat. This 
was done for two years in the case of the steamboat ‘Onta- 
rio,’ but in that casethe Court observed that it was highly 
inconvenient, and unfit that such operations should be con- 
ducted under the direction of the Court for so long a time; 
and an order for sale was accordingly made. (Crane vs. 
Ford, 1 Hopkins R.,114.) In this latter sentiment of the 
Court, we fully concur. As it is not the province of the 
Court to create a copartnership, so it is equally foreign 
from its functions to conduct its business. It never could 
have been contemplated, that a Court of Chancery, should 
become the superintendent of the private affairs of indi- 
viduals,—its legitimate province is to adjust the rights, 
and settle the disagreements of parties, growing out of 
such transactions. 

From the examination which we have made of the au- 
thorities on this subject, we think the law may be consider- 
ed as settled, that whenever the intervention of a Court of 
Equity becomes necessary, in consequence of dissensions or 
disagreements between the partners, to effect a settlement 
and closing offthe partnrship concerns, upon bill filed 
by any of the partners, showing either a breach of duty on 
the part of the other, partners, ora violation of the agree- 
ment of partnership, a Receiver will be appointed as a mat- 
ter of course. 

The first three points made by the Counsel for the Ap- 
pellant in his argument upon this branch of the case come 
clearly within and fully sustain the rule as thus laid down 














TERM AT TALLAHASSEE, 1855. 











Allen vs. Hawley.--Opinion of Court, 








to notice them further than 





aud it is therefore unnecessary 
to remark that they receive our entire approbation. 


But it was further contended by the Counsel that the pro- 
perty having been taken possession of by the Complainant, 
and being at the date of the application for the appoint- 
ment of the receiver, in his actual possession, it was ab- 
surd and contrary to all precedent, that he should ask to 
have himself deprived of that possession. It is only neces- 
sury to advert to the facts of the case, as they appear in 
the record, to show that the application for the appoint- 
ment of the receiver, is not obnoxious to the charge of in- 
consistency or impropriety. By the terms of the written 
agreement herein before set forth, the right of the posses- 
sion of the boat was guaranteed to Allen. By virtue of 
that right, he had taken the Boat to Bainbridge, in the 


State of Georgia, as a safe place to lay her up during the 
Summer. While there, and in the absence of Allen, who 
had gone on a visit to the North, as he says, for the benefit 
of his health, the boat was levied upon by virtue of a writ 
of fieri facias, issued out of the Inferior Court of Early coun- 
ty, in the State of Georgia, and advertised for sale. For 
the purpose therefore of protecting the joint-interest of the 
concern, Hawley, as one of the parties in interest, proceed- 
ed to Bainbridge, paid off the execution, and, doubtless 
fearing a repetition of the same thing, took possession of 
the boat and removed her out of the jurisdictional limits of 
the State of Georgia. In this whole transaction we see no 
evidence of any design or intention on the part of Hawley 
to assert any adversary right of possession to that acquired 
by, and belonging to Allen, under the terms of the written 
agreement before referred to. We think it therefore un- 
fair to assume that Hawley had the absolute possession of 
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the boat at the time of the application for the appointment 
of the receiver. His possession was merely casual and en- 
tirely subordinate to the right of Allen. 





The next position assumed by the Counsel was, that a 
Court of Chancery has no power to appoint a receiver to 
carry on the business of a copartnership. 


In this we fully concur, as a general proposition of law, 
and to ascertain its applicability, it becomes necessary to 
examine the terms of the order granted in this cause. 

The order is in the following words, to wit: “ It is furth- 
er ordered that Archibald T. Bennett be and he is hereby 
appointed Receiver, to take charge of the Steamer Quincy, 
to prevent injuries from waste and decay and other casual- 
ties as far as may be practicable—-to repair said boat so as 
to put her in condition for sale or such disposition of her as 
may be ordered by the parties,or as the Court may order. 
The expense of repair and the like to be re-paid by proper 
use of said boat.” There is certainly nothing in the terms 
of the order from which it can be gathered that it ever was 
the design or intention of the Court to invest the Receiver 
with authority “to conduct the business of the partnership.” 
The assumption, we presume is based upon the last clause 
of the order, which directs that, “ the expense of repair and 
the like, be re-paid by proper use of said boat,” but we do 
not think even this clause, upon any fair principle of inter- 
pretation, will bear such a construction. It was evidently 
the design of the order, to relieve the copartners from the 
charge, by causing the boat to reimburse the outlay for re- 
pairs ; and thus limited, it was altogether consistent with 
the strictest propriety. Ifthe receiver has either exceeded 
or abused his authority as defined by the terms of the or- 
der making the appointment, and injury or damage has 
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thereby accrued to any of the parties in interest, they have 
their remedy on his bond ; but most certainly, such trans- 
cending of his authority (if it has occured) is not to be urg- 
ed against the validity of the order. 


The sixth, seventh, eighth and ninth positions assumed 
by the Counsel in his argument on this branch of the sub- 
ject, are already disposed of by the view which we have taken 
of the character of the title to this property, viz: that it is 
not a tenancy-in-common, but a strict partnership. 

Applying then to the case, the rule which we have here- 
in laid down in regard to the appointment of a receiver, 
and without going into an enumeration of the various 
charges set forth in the bill of the complaint, we are con- 
strained to say that the case presented, strongly demanded 
of the Chancellor, the interposition of his power, to make 
the appointment. 

The third ground of appeal mentioned in the Appellant’s 
petition is, from, “ The Order of Sale of the Boat Quincy.” 

The entire argument of the Appellant’s Counsel upon this 
branch of the case, proceeded upon the assumption that 
the parties held their respective interests in the boat as 
tenants-in-common and not as copartners. As before ob- 
served, any argument made upon this hypothesis and the 
authorities cited in support thereof, become wholly inap- 
plicable, from the decision which we have heretofore ar- 
rived at in considering the main question. There was no 
exceptions taken in the argument to the terms of the order. 
The only objection alleged in support of the appeal, was 
as to the authority of the Court to grant the order. 

In Adams’ Equity 461 (margin 245) the law on this sub- 
ject is thus laid down: “In order to effectuate the reali- 
zation of assets, the payment of debts and the distribu- 
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tion of surplus, the Court has : an authority over partner- 
ship estate, which does not exist in other cases of common 
ownership,—that of directing its sale and conversion into 
money. And this jurisdiction may be exercised, either by 
the same decree which directs a dissolution, or if dissolu- 
tion has already taken place, by an interlocutory order.” 

There are many cases in which a Court of Equity will 
assist the settlement of partnership accounts, by decrecing 
in the first place a sale of the property. Where no pro- 
vision is made for the disposition of the partnership pro- 
perty upon a dissolution, this exertion of equitable jurisdic- 
tion seems to arise necessarily, from that general principle, 
‘that the retirement of one partner is the dissolution o! the 
whole society. (Coll. on Part. § 307.) 

“It appears therefore, that in all cases of a partnership 
at will, whether the contract was originally of that na- 
ture or has become so by effluxion of time, or other cireum- 
stances, a Court of oe will, upon a dissolution, decree a 
sale of the partnership effects, at the desire of the parties.” 
ib., § 313. Upon a proposition so plain however, we deem 
it unnecessary to multiply authorities, and conclude on this 
branch of the case, by sustaining the propriety and valid- 
ity of the order granted by the Chancellor. 

The fourth ground of appeal is from “the order refusing 
to dissolve the injunction and vacate the order appointing 
the Receiver.” 3 


The injunction in this cause, was granted before an- 
swer, and the general rule of practice in such cases, is to 
dissolve the injunction where the answer fully denies al! 
the circumstances upon which the equity of the bill is 
founded. Hoffman vs. Livingston, 1 John. Ch. R., 211; 
Livingston vs. Livingston, 4 Paige Ch. R., 111: Wake- 
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man vs. Gillepsy, 5 Paige Ch. R., 112; Cowles vs. Carter, 
4 ibid, Eq. R., 150; Gibson vs. Tilton, 1 Blend Ch. R., 
355; William vs. Berry, 3 Sterr & Port. R., 284. 

But there is no inflexible rule to this effect, for the gran- 
ting or continuing of the injunctions, must always rest in 
the sound discretion of the Court, to be governed by the 
nature of the case. This doctrine has been fully recog- 
nized and authoritatively established by this Court, at its 
present term, in the opinion delivered in the case of Car- 
ter vs. Bennett, and is amply supported by the authori- 
ties therein cited. See also the following precedents : 

Roberts vs. Anderson, 2 John Ch. R., 204; Poor vs. 
Carleton, Summer R., 70; Bank of Munroe vs. Schermer- 


horn, 1 Clarke R., 303. 
In the case before us, although the equity of the bill is . 


denied by the anwer in terms, yet it shows a state of cir- 
cumstances which raises strong equities; and we think it 
would have been improper to have’granted the motion for 
a dissolution of the injunction. And we are equally clear 
in the opinion, that the motion to vacate the appointment 


of the Receiver, ought not to have been granted. 
The fifth and last ground of appeal, is from “the order 


for the distribution of the funds arising from the sale of the 
Steamboat Quincy.” 
Upon this head the record affords but very meagre infor- 


mation. There is nothing but the bare order, setting forth 
the names of the several distributees, with the amount 
due to each, and as there was no objection made in the 
argument to the correctness of these claims,‘ we are to con- 
sider them as admitted to that extent. We understand, 
however, the position of the counsel for the appellant to be 
this, that the debts having accrued through the action of 
22 
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the complainant, in having repairs made upon the boat, he 
an! he alone, is responsible for such demands, and that they 
should not be charged upon the proceeds of the sale. To 
sustain this position, the counsel cited numerous authori- 
ties to the effect, that one part-owner is not liable for re- 
pairs put upon a ship against his will, but that the part 
owner ordering the repairs will be alone liable for the 
same. The doctrine invoked by the counsel applies exclu- 
sively to cases where the owners hold as tentants in com- 
mon, and not as copartners, and having already decided 
that the boatW&s partnership property, is not applicable 
in this case. The converse of that proposition, when ap- 
plied to partnerships, is abundantly established by the au- 
thorities. Itmay be laid down as a general principle that 
each of the partners has a specific lien on the partnership 
stock, not only for the amount of his share, but for monies 
advanced by him beyond that amount for the use of the 
copartnership; and that the share of each, is the propor- 
tion of the residue, on the balance of account. Coll. on 
Part., (Perkins Ed. § 125—127; Story on Part., § 360— 


441. 
This disposes of the several grounds of appeal set forth 


in the appellant’s petition of appeal, and it now remains 
for us only to remark briefly upon the general aspect of 
the case as presented by the record. It is quite apparent 
that the issue of this controversy has resulted most disas- 
trously to the interests of both of the parties, causing as 
it has the total absorption or waste of the entire prop- 
erty. This result might and ought to have been avoided, 


if that spirit of amity and good faith, which should always 
characterize the intimate and confidential relation of co- 
partners, had been properly observed. The hardship com- 
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plained of by the appellant is the legitimate fruit of his 
own conduct. Had he acceded to the very reasonable 
proposal of the complainant, to sell or purcharse each oth- 
ers interests, the whole business might have been speedily 
and amicably adjusted, and a resort to the interposition of 
the Court been avoided. But this, according to his own 
showing, he obstinately refused, and manifested a fixed deter- 
mination to oppose the interests of his copartner, even at 
the sacrifice of his own. The event has resulted in the full 
consummation of that purpose, and if blame is to attach to 
any one, he must take it to himself. ws 

The opinion of the Court is, that the appeal be overruled, 
with costs ; that the several interlocutory orders appealed 
from, do stand affirmed, and that the cause be remanded 
to the Court below, for such further proceedings not incon- © 
sistent with this opinion, as may be appropriate. 


Witson ann Herr Appeviants, vs. Ricuarp Haywarp, Ap- 
PELLEE. 

1. In case of a mortgage to secure notes payable at different periods 
the note which first falls due has the prior right to be satisfied out of the 
mortgaged property, unless there is some peculiar equity attached to the 
notes of subsequent date, and so as to the other notes. 

2. In case of sale by a prior incumbrancer, the subsequent incumbrancer can 
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only complain by showing fraud in the sale, or that the property was more 
than sufficient to pay both debts, and that something remains for his benefit 
Appeal from a decree of the Circuit Court for Leon 


County, sitting in Chancery. 
Richard Hayward filed hisbill inthe Court below against 


the appellants and D.C. Wilson, administrator of the es- 
tate of J. H. Lunn, deceased, alleging that J. H. Lunn in 
his life time, and in June, 1840, executed to one Robert K. 
West, fiveseveral promissory notes,each for the sum of one 
thousand dollars payablerespectively on the fourth day of 
June, in the years 184], ’42, ’43,°44 and 45, and to secure 
the payment thereof executed and delivered to said West 
a certain deed of mortgage covering a certain lot and pre- 
mises in the city of Tallahassee ; that on or about the sixth 
day of March, 1841,the said R. K. West assigned and deliv- 
ered to him, Hayward, the one of saidnotes payable in June, 
1845. and at the same time assigned and delivered to him 
the said mortgage. That J.H. Lunn died in 1841, and in 
October of that year, D. C. Wilson was appointed adminis- 


trator of his estate. 
He farther alleges that Jos. C. Wilson and John H. Herr 


composing the firm of Wilson & Herr, having become the 
holders of three of the notes aforesaid given by said 
Lunn and secured by said mortgage, instituted after said 
notes became due, their suit by petition on the law side of 
the Superior Court for Leon County under the act to autho- 
rize the foreclosure of mortgages in the Courts of common 
law, and obtained a decree of foreclosure under which the 
mortgaged premises were sold and purchased by the said 
Wilson and Herr. That the said judgment and decree in 
the alleged suit for foreclosure were not and is not binding 
on him, because he was not made a party thereto,had no 
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notice of its institution, nor any opportunity to defend the 

same and to assert his rignts in the premises. That said 

decree was obtained by Wilson and Herr by collusion with 
D. C. Wilson or in their names for his use and benefit; that 
D.C. Wilson employedthe counselto institute the proceed- 
ings against himself for foreclosure, waived the filing of the 
petition in the Clerk’s office four months before the first day 
of the term, waived the service of notice of intention to in- 
stitute suit four months before the first day of the term at 
which decree was rendered and acknowledged it had been 
so given, when in fact it had not been given, waived the 
filing of the original deed of mortgage with the petition and 
the exhibition thereof to the Judge,required by the Statute 
to be so filed and exhibited, and substituted a copy thereof 
from the record of deeds of Leon County without account-. 
ing for the absence of the original, and he also waived the 

affidavit of petitioner or their agent or attorney as to the 
sum claimed to be due, which is required by the statute.— 
That the said D. C. Wilson not only wholly failed to make 

defence tosaid petition, but wrongfully and collusively 
allowed, suffered and permitted said judgment and decree 
to be entered up and passed immediately upon the filing of 
said petition. 

Hayward further alleges in his bill, that the three notes 
held by Wilson and Herr, were received by them as collat- 
eral security, to secure the payment of a debt due to them 
by Robert K. West, and which debt was afterwards fully 
paid by West. 

The bill concludes with a prayer for a foreclosure of said 
mortgage, and that the decree of foreclosure in favor of 


Wilson and Herr be vacated and set aside. 
The note held by Hayward, and the mortgage afore- 
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said, were made exhibits and filed with the bill. On the 


mortgage is endorsed the following assignment: 
“ Whereas, Richard Hayward, has made himself respon- 


sible to Patterson arid Hughes, for five thousand two hun- 
dred and fifty dollars, by endorsing his name on my paper, 
now in order to indemnify the said Hayward, and save him 
harmless, I do hereby transfer the within mortgage to him 
and for his use, until said debt and interest is satisfied.— 
Witness my hand this sixth day of March, 1841. 


Test: John Wilson. R. K. WEST. 
It was proved thet Hayward had paidthe debt to Pat- 


terson and Hughes, for which he was security for West. 
David C. Wilson, administrator of Lunn, in his answer 
says, that on the first day of June, 1841 R. K. West being 
indebted to Wilson and Herr, in the sum of two thousand 
seven hundred and twenty-three 49-100 dollars, for which 
amount R. K. West had accepted their draft, dated 16 Sept., 
1840, and being anxious to secure the same, and upon such 
security being given to obtain further credit, transferred to 
said Wilson and Herr three notes signed by J. H. Lunn for 
the amounts stated. That he being the correspondent and 
agent of Wilson and Herr and the manager and superin- 
tendent of their interest received from West the said notes 
as collateral for the payment of said amount of indnbted- 
ness; that when said notes were offered he, defendant, was 
of opinion that said West produced and offered five notes 
of the same amount, executed by J. H. Lunn, all of which, 
as he supposes, were secured by the mortgage which West 
also held and produced at the same time; that the impres- 
sion is strongly fixed on his mind that he saw the note held 
by Hayward, (if it is one of the five mentioned in the mort- 
gage aforesaid) in the possession of West posterior to the 
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sixth day of March, 1841. He therefore denies that the 
note was transferred to Hayward at the time stated and 
requires proof thereof, &c. He further says that at the 
time he received the notes from West to secure Wilson and 
Herr, he carefully examined the mortgage and there was 


then no assignment thereon. 
He admits that as agent of Wilson and Herr, and having 


in his possession the evidenceof the debt from West, he em- 
ployed Counsel for them and in their names to institute the 
proceedings to foreclose the mortgage mentioned in the bill 
of Complaint, but assertsthat there wasno propriety, ne- 
cessity or justice in resisting a claim of which he had full 
knowledge, and from which there was no escape, and that 
he wished to save the expense which all attempts to delay 
or defeat the claim would have produced. That at the ' 
sale of the mortgaged premises he caused the same to be 
purchased for Wilson and Herr and in their names, and 


that they are now the owners thereof. 
Wilson and Herrallege in their answer that they became 


possessed of the three notes of J. H, Lunn by act of their 
agent, D. C. Wilson, who received them as collateral and 
to secure the payment of a draft of said Wilson and Herr, 
bearing date 16th of September, 1840, for two thousand 
seven hundred and twenty-three 49-100 dollars, drawn on 
R. K. West and accepted by him, that beingthe amount in 
which he stood indebted to them for goods furnished him 
previous to that time. They further allege that no pay- 
ments were made by said West or any other person for him 
and on his account on said debt, and the whole amount 
thereof evidenced by said acceptance was due at that time 
of the foreclosure of said Mortgage. They admit that D. 
C. Wilson, as their agent, had their interests in charge and 
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that he placed their claim in the hands of Counsel for the 
purpose of instituting proceedings. West afterwards be- 
came indebted to Wilson and Herr in the further sum of 
$2336.26 for which they drew their draft which was ac- 
cepted. 

The draft drawn by Wilson and Herr on West, to secure 
which, the Lunn notes were assigned, was filed and is as 
follows: 

Ba.timore, 16th September, 1849. 
Dollars, 2723 49-100. 

Six months after date pay to the order of Mr. D. C. Wil- 
son, Twenty-seven hundred and twenty-three 49-100 dol- 
jars for value received. 

Your ob’t serv’ts, 
WILSON & HERR. 

To Mr. R. K. West. 

Tallahassee, Florida. 
(Endorsed.) R. K. WEST. 

The following is a condensed statement of the accounts 
filed by Wilson and Herr with their answer: 

R. K. West, To Wilson & Herr. 

1840. : 
Sept. 16 To Sundries, .... 2.6. ccessecceseee+ $2723.49 
By amt. df’t fav. D. C. Wilson, dated 





16 Sept., 1840,. Seer eeeereeeeerereeve 2723.49 
1841. 
March 19. _—_ To acceptance due this day unpaid, $2723.49 
June 25. PE bs testa dccwacecwesse- 2336.26 


$5059.75 
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1842. CR. 
June 24. By nett p’ds cotton per Kennebeck 
to Boston,.... eoeeevpeeeeeeeeeeener $243.47 














$4816.28 
Toacceptance due 16 March, 1841, $2723.49. 
” a “ 25 Dec., 1841, 2326.26- 
$5059.75. 
Less p’ds cotton per Kennebeck, 243.47. 
$48 16.28. 
R. K. West. To Wilson & Herr. 
1839. 
Nov. 13. TO Bs 0.94.6040dbbe008 err $1276.86 
1840. 
April 10. ee 
Aug. 27. 5p. c. Exchange on amount of our 
bill of 13 November, 1839, paid 
at TFONiases o6csseenudos oees 67.20 
$2027.89 
1840. CR. 
Aug. 27. 


By amt. p’d to D. C. Wilson & Co., 
and deposited by them in Union 
Bank of Fla., as per certificate, $1366.46 
1841. 


Jan’y 30. 
By Union Bank Post Notes,..... - 661.43 


$2027.89 
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that he placedtheir claim in the hands of Counsel for the 
purpose of instituting proceedings. West afterwards be- 
came indebted to Wilson and Herr in the further sum of 
$2336.26 for which they drew their draft which was ac- 
cepted. 

The draft drawn by Wilson and Herr on West, to secure 
which, the Lunn notes were assigned, was filed and is as 
follows: 

Battimore, 16th September, 1840. 
Dollars, 2723 49-100. 

Six months after date pay to the order of Mr. D. C. Wil- 
son, Twenty-seven hundred and twenty-three 49-100 dol- 
jars for value received. 

Your ob’t serv’ts, 
WILSON & HERR. 

To Mr. R. K. Wesr. 

Tallahassee, Florida. 
(Endorsed.) R. K. WEST. 

The following is a condensed statement of the accounts 
filed by Wilson and Herr with their answer: 

R. K. West, To Wilson & Herr, 





1840. 
Sept. 16 To Sundries,......... iii cere ee $2723.49 
By amt. df’t fav. D. C. Wilson, dated 
BG Dept, 1B ccccccccrcccercecs 2723.49 
1841. 
March 19. To acceptance duethis day unpaid, $2723.49 
June 25. ee Bs tiedsbcecccccuseee: 2336.26 


$5059.75 
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June 24. By nett p’ds cotton per Kennebeck 
SN ititdntsan oncdnsnes sees $243.47 
$4816.28 
Toacceptance due 16 March, 1841, $2723.49. 
- 7” “ 25Dec., 1841, 2326.26: 
$5059.75. 
Less p’ds cotton per Kennebeck, 243.47. 
$4816.28. 
R. K. West. To Wilson & Herr. 
1839. 
Nov. 13. Te Wid cad adden noestssdeindl $1276.86 
1840. 
April 10. To Sundries,.... cccccccccccccccee 683.83 
Aug. 27. 5p. ec. Exchange on amount of our 
bill of 13 November, 1839, paid 
6 FPds0s dcacdeen esccccee 69.90 
$2027.89 
1840. CR. 
Aug. 27. 


By amt. p’d to D. C. Wilson & Co., 
and deposited by them in Union 
Bank of Fla., as per certificate, $1366.46 
1841. 
Jan’y 30. 
By Union Bank Post Notes,..... - 661.48 


$2027.89 
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~The petition in the suit instituted by Wilson and Mens, 
on the common law side of the Superior Court of Leon 
County to foreclose the mortgage aforesaid, appears in ev- 
idence in this case, on which is the following endorse- 
ment : 

“ Due and legal’ notice of the within, acknowledged by me 
this 22 August, 1843, all exceptions being waived as to the 
time required by the statute.” 





DAVID C. WILSON, 
Adm’r of J. H. Lunn, Dec’d, 

A decree was entered in said petition suit, at the ensuing 
fall term of Leon Superior Court, for a forclosure and sale, 
no person appearing to object thereto. 

The following draft was filed as evidence in this cause 
by D. C. Wilson, together with the notes mentioned in the 
endorsement thereon : 

Tallahassee, January 6, 1842. 

Sir:—Please pay to the order A. K. Allison, Esq., one 
thousand dollars and place the same to the acc’t of your 
ob’t s’rt, EWD. M. WEST. 

To D. C. Wilson, Tallahassee. —_ [endorsed.] 

Pay to the order of Mr. R. K- West—A. K. Allison. 

Rec’d and paid this draft by way of discount and settle- 
.ment with R. K. West, taking up four notes, viz : 

One to D.C. and J.C. Wilson, and 


MbeteE cwccscccccececccesees « 6 69OIBREI 
One toD. C. Wilson & Co.,....-. 380.22 
© © BR. GC. Wibesteccccccccces 212.82 
“ ee ¢ .” PTTTTT TTT TL 160.32 


$873.87 
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The balance credited on account of 
R. K. West,..... PAIR ener es 126.13 


$1000.00 
The following receipts are also in the record as evidence 
in this case, 





Tallahassee, June 10, 1840. 

Mr. L. A. Tuompson : 

Please pay to Messrs. Wilson & Co., the proceeds of 
my claims against Thos. M. Bush, in your hands for col- 
lection, and oblige yours, &c., R. K. WEST. 

[ Endorsed. ] 

Rec’d from Thompson and Hagner the sum of nine hun- 
dred and fifty-two 72-100 dollars on account of proceeds of 
Bush’s note, specified within. DAVID. C. WILSON. 

Aug. 7, 1840. | 

Rec’d from Thompson and Hagner, the sum of seven 
hundred dollars, being balance of funds specified in within 
order. DAVID C. WILSON. 


August 10, 1840. 

Rec’d Tallahassee, Oct. 23d, 1841, of Mr. R. K. West, 
one thousand dollars, viz: nine hundred and three dollars, 
Life In. and Trust Co. money, and ninety-seven dollars 
Union; this is to be credited on a draft of twenty-seven 
hundred dollars and upwards, belonging to Messrs. Wilson 
and Herr of Balt. Should there be any difficulty in get- 
ting off or making use of the Life In. and Trust Co. money, 
Mr. West is then to take it back, or pay in its place Union 
money or its equivalant. DAVID C. WILSON. 

John Daffin, a witness for complainant, testified that in 
the spring of 1842, thinks it was in March of that year, be- 
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ing then engaged in business with R. K. West, he at the 
request of West, handed him one thousand dollars to be 
paid to D. C. Wilson, an account of a bill of goods which 
D. C. Wilson had purchased at the North for West. This 
sum was for Wilson and Herr, and was to be paid to D. 
C, Wilson as their agent. West returned shortly after re- 
ceiving the money, and stated that he had paid it to Wil- 
son. Sawno receipt for it, but is of impression that Wil- 
son told him afterwards, that West had paid him one thou- 
sand dollars. The money handed by witness to West, was 
to be applied to the payment of the account of Wilson and 
Herr, dated June 25, 1841. 


John Wilson, an other witness examined on behalf of 
complainat, testified that the assignment of the mortgage 
to Hayward, was not executedin his presence, but was 
acknowledged by West, who requested him to witness said 
acknowledgment, which he did by signing his name at the 
bottom of said assignment. Does not recollect the date; 
but his impression was that it was sometime in the year 
1841. 

Robert K. West, another witness for complainant, testi- 
fied that the assignment of the mortgage to Hayward, 
was executed by witness, who was mortgagee, named in 
said mortgage, and that said assignment was executed on 
the day it bears date, viz, sixth of March, 1841, and at the 
same time he transferred to complainant one of the noteS 
secured therein. He further testified, that in January, 1842 
E. M. West sold some cotton to Wilson, and drew a draft 
on him, Wilson, for one thousand dollars, infavor of A. K. 
Allison, who endorsed it to witness. This draft witness 
declares was used or given by him to Wilson, to pay the 
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Lunn notes, and was not used ina settlement with D. C. 
Wilson, of his own private claims against witness. He 
further states, that on the same day a few minutes after the 
cotton transaction, he called on D. C. Wilson, and de- 
manded the notes already referredto. Wilson refused to 
give them up, saying that there was a balance of over 
three hundred dollars yet due, and when that was paid, he 
would give up the notes. He furthertestifies that he did not 
at any time exhibit the original mortgage to Wilson, it was 
at the time of the assignment of the Lunn notes to him in 
the possession of Richard Hayward, and had been since 
the previous March. 





In answer to the cross interrogatories, West declares that 
the assignment to Hayward, was made because Hayward 
was security for him on a note to Patterson and Hughes, ' 
for $5250.00, and he wished to save Hayward harmless.— 
He further states at the time he made the assignment to 
Hayward, he had but one note, Wilson had such of the 
others as were unpaid, hence the reason of his assigning 
that particular note to Hayward. Atthe time of the trans- 
fer to Hayward, he says he had no other notes of Lunn, 
they had been transferred to Wilson. He further declares 
in answer to the thirteenth cross interrogatory, that he paid 
the debt evidenced by the acceptance of the draft dated 16 
September, 1840, to D. C. Wilson. He states that he can- 
not produce receipts for the different payments made 
thereon by him, as his store was broken open in 1849, and 
his pocket-book containing such receipts was stolen there- 
form. On being asked whether the account filed by Wil- 
son and Herr, commencing Nov. 13, 1839, did not exhibit 
correctly the proper charges and credits, and whether the 
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payments credited were not the only payments made by 
him, he states that he does not know whether the 
charges are correct or not. The credits he knows are not 
correct. The payments therein credited were not the only 
payments made by him on account of his indebtedness to 
Wilson & Herr. His receiptsfor other payments were 
lost with his pocket book, which was stolen as before de- 
clared. 

E. M. West another witness examined for complainant, 
says, that he has seen receipts of David C. Wilson, to and 
in possession of R. K. West, within twelve months ante- 
rior to the taking of his deposition—has no recollection of 
their amount—they were receipts for so much money with- 
out specifying on what account. Does not know where 
they are. That in 1842 he drew an order on D. C. Wil- 
son in favor of A. K. Allison for $1000 with the under- 
standing that Allison was to transfer said order back to 
said Wilson for and on account of R. K. West. Knows 
of no payments made by R. K. West or any one else on 
the draft accepted by R. K. West, either to D. C. Wilson 
or to Wilson & Herr. The draft or order drawn by him 
on Wilson was to be applied tothe general account of R. 
K. West, with said Wilson, or such was his impression, as 
he knew of no particular bills or accounts between them. 
So far as he was concerned, R. K. West was at liberty to 
apply the said order as he saw fit. 

David C. Wilson was examined as a witness on behalf 
of Wilson & Herr, who testified that he acted as agent for 
Wilson & Herr in their business transactions with R. K. 
‘West. He further states that the accounts filed by Wilson 
‘& Herr are correct, and that the drafts therein mentioned 
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and also filed by them of date 16th September, 1840, and 
25th June, 1841, were never paid or satisfied. He further 
testified that R. K. West, was indebted to him previous to 
March, 1841], for which on that day he gave his several 
notes, promising to pay the same out of the proceeds of 
his cotton crop then growing, if he, witness, would con- 
tinut to furnish him, West, which he did, to the amount of 
$157.34-100. Inthe fall of 1841, R. K. West, delivered at 
the Railroad Depot, 39 bales of cotton in the name of his 
son, and had it stored in the name of witness. E. M. 
West called on witness and demanded an order for the 
cotton, which was refused, until the notes of West to him, 
Wilson, individually and the account for supplies were 
paid. The said E. M. West declared tie said cotton was 
not subject to the debts of R. K. West. Witness after- 
wards agreed to purchase the cotton, retaining one thousand 
dollars of the purchase money to be applied to the said 
notes and account of R. K. West to him’ individually.— 
This was done by the draft in favor of Allison, endorsed 
to R. K. West, and by the latter turned over to witness, 
and applied as stated. He states that the notes of West 
to him individually, were subject to the order of West, 
but he never called forthem. He further declared that the 
notes of Lunn, were taken to secure the draft dated 16 
September, 1840, which draft never was paid by R. K. 
West, or any other person. He received in the latter part 


of 1841, the exact time not recollected, from R. K. West 
or John Daffin, one thousand dollars on account of the twe 
drafts of Wilson and Herr, and from the positive declaration 
of John Daffin, he is satisfied this payment was made on 
account of the draft of 25 June, 1841. Has no recollec- 
tion of any other payments. 
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The complainant at the proper time objected to the 
competency of David C. Wilsonasa witness for Wilson and 
Herr, because he was a party to the record, and because 
of his interest to defeat the complainant in the remedy 
sought by this proceeding. 

The Court below, decreed the sale of the premises un- 
der the decree of foreclosure infavor of Wilson and Herr, 
to be set aside, vacated the said decree, and directed the 
parties to be paid according to their respective interests, 
out of the proceeds of the mortgage premises when sold, 
in pro rata shares; and to ascertain the amount of their re- 
spective interests, a reference was made to a master. 

From this decree Wilson and Herr appealed. 

D. P. Hogue for Appellant. 

1. The appellant had a right to forclose the mortgage as 
they did, either at law orin Equity. The statute gives 
the right when the debt is due, both to the mortgagee and 
assignee. 

The appellants were assignees of the three notes receiv- 
ed by the mortgagee, which fell due before the note held 
by the appellee ; and it is unnecessary to cite authority. to 
maintain the position, that the assignment of the notes 
carries with it the security of the mortgage. 


2. Where there are several notes secured by the same 
mortgage, the right of the assignee of one note to forclose 
when the note falls due, necessarily results from this doc- 
trine: He is not bound to wait until all the notes fall 
due, but may proceed when his mortgage debt is due, and 
he is entitled to the whole mortgage subject, if it takes it 
all to pay his demand. (1 Bibb 150, 1 Randolph 466, 10 
Smeede & Mar., 631, 6 Howard, 320.) 
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3. In Alabama it has been held that the first assignee of 
one of several notes is entitled to priority of satisfaction 
out of the mortgage property. (See 4 Ala., 452; 9 Ala., 
648.) 

4. In this case the appellants were not only the as- 
signees of the notes which first fell due, but they were, as the 
evidence shows, actually prior assignees; for it is not 
proved on the part of the appellee, that he held the mort- 
gage deed by assignment anterior to the date of the trans- 
fer of the notes held by appellant. 

5. The assignment of the mortgage without the debt is 
considered to be without meaning or use. In this case, the 
assignment of the mortgage is clearly defective, not being 
under seal. (5 Halst., 156.) 

6. The appellee, if entitled to any thing, is only entitled 
to a pro rata share of the proceeds of the sale under the 
first foreclosure, and this he can only have upon abill filed 
against the purchasers, who are the appellants— Wilson 
and Herr. He cannot have a decree of foreclosure a- 
gainst D. C. Wilson, the administrator of Lunn. (2 Flor- 
da, 27.) 

7. As to the substantial compliance of the administra- 
tor with the requirements of the statute, I think there 
can be no doubt; the notice given fully meeting the views of 
this Court inthe case of Laverty vs. Filyaw. (2 Fla.)— 
The claim of the appellee was not presented within the 
time prescribed by law. (Thom. Dig., 206) 

8. The appellee has slept upon his rights, if he had 
any, and is not now entitled to the favor of a Court of 
Equity. 

9. The decree of the Court below is erroneous, because 
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it makes no allowance for improvements of great value 
upon the premises. 

10. The first decree of foreclosure, and the sale under 
. it, having been made by a Court of competent jurisdiction, 
upon a subject properly before it, ought not to be vacated 
and set aside, unless it was obtained by fraud or collusion, 
and of this the record furnishes no proof. 


M. D. Papy, for Appellee. 
The judgement of foreclosure in favor of Wilson and 


Herr, is a nullity as to Hayward and is not binding on 
him, because, 

1, He was not made a party to the proceedings, al- 
though he was not only interested as the holder of one of 
the notes, secured by the mortgage, but was the legal hold- 
er of the mortgage itself by assignment, and 

2. Because the said judgement of foreclosure was not 
warranted or authorized by the statute under which the 
proceedings were had. 

“The party claiming a judgement of foreclosure at law, 
shall be the owner of all the notes, the mortgage was giv- 
en tosecure, and without it is not entitled to judgement.” 
(Wilson, Adm’r of Lunn vs. Hayward, 2 Fla. R., 27.) 

There can be no foreclosure until the parties entitled to 
the whole of the mortgaged premises are before the 
Court. (1 Eng. Chy. R., 215, 217, 1 Bro. Chy., 368.) 

Wilson and Herr as assignees of some of the notes secured 
by the mortgage, had no such interest in the mortgage itself 
as authorized a foreclosure at law, for the assignment of 
the notes did not carry the mortgage at law. In Equity 
the assignment of the debt carries with it the mortgage 
through the medium and circuity of a trust by implica- 
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tion. (1 Story’s Eq., 353, Roberts on Frauds, 272, 4 
Pick., 131.) 

Such was the view of the Legislature, for the statute of 
this State in reference to mortgages authorises, the as- 
signee of a mortgage to take the steps and pursue the 
same remedies as the original mortgagee, and it declares 
that all petitions for the foreclosure of mortgages under 
and in pursuance of its provisions, together with the origi- 
nal mortgage, shall be filed in the clerks office at least four 
months, when the foreclosure is to be of real property, 
and two months if of personal, before the term of Court 
at which judgement of foreclosure can be demanded.— 
(Thomp. Dig., 376, 377.) 

To entitle a petitioner to pursue the remedy provid- 
ed by this statute, he must be the legal holder of the 
mortgage, for if he is not such egal holder, he not only 
cannot according to general principles, pursue any /egal 
remedy, but he cannot file the original mortgage as re- 
quired by the statute. As assignees, of the notes sim- 
ply, the remedy of Wilson and Herr to foreclose the mort- 
gage was in Equity, for it is only in that Court that the 
proper parties could be made, and that Court only has the 
power to declare through the medium of a trust, that the 
assignees of a note secured by a mortgage, is entitled to. 
the benefit of the security. Ifit be true that Wilson and 
Herr had no interest in the mortgage at law, it having 
been assigned to Hayward, how could they have obtaineda 
foreclosure at law, except by collusion with or the default 
of D. C. Wilson, admi’r of Lunn. And can it be held to be 
law, that Hayward who was not made a party to the pro- 
ceedings, who held the original mortgage by assignment, 
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is tobe concluded by the judgement rendered in favor of 
Wilson and Herr. 

2. Haywa:d having received the assignment of the 
mortgage, and one of the notes prior to the time, when the 
‘ other notes were assigned to Wilson and Herr, as we con- 
tend, is entitledto priority. (4 Alabama, 452, 9 Ala., 645.) 
The written evidence of the assignment is better than any 
of the declarations of the witnesses. 

3. At all events Hayward is entitled to a sale of the 
mortgage premises, and to a pro rata share of the pro- 
ceeds, and if not such pro rata share, then to the surplus 
that should remain after paying Wilson and Herr what is 
due on the draft, (ifany thing remains due,) to secure 
which the Lunn notes were assigded. 

4. The evidence of D. C. Wilson should be rejected, be- 
cause he is a party to the suit, and because he is interested 
to defeat the complainant. 

BALTZELL, C. J., deliveredthe opinion of the Court. 

This case was before us at the January term, 1848, on an 
application of the defendant, Hayward, to foreclose under 
the common law proceeding of this State, a mortgage ex- 
ecuted by James Lunn. The proceeding was against the 
administrator of Lunn, who resisted the application on 
the ground that other parties holding notes of prior date, 
had already foreclosed and had sale of the mortgaged pro- 
erty. 

The Court considering that ifthe party had rights, they 
could be more appropriately asserted in equity than in a 
Court of law, and especially that the purchasers under the 
sale already had, should be made parties so that a second 
sale should be avoidedif possible, and the conflicting rights 
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and interests ofthe different parties properly adjusted, 
sent the case back with that view. It is now before us, 
with new parties and the facts presented are as follows: 

Robert K. West was the owner of a mortgage on part of 
lot 167, in Tallahassee, executed to him by James Lunn, 
on the 4th day of June, 1840, to secure payment of five 
promissory notes, for one thousand dollars each, paya- 
ble the 4th days of June, 1841-42-43-44 and ’45. 


The first note seems to have been paid, the second, third 
and fourth, falling due in 1842-43 and ’44, were assigned 
and transferred by West on the first day of June, 1841, to 
Wilson and Herr. On the22d of August, 1843, two of these 
notes having become due, these parties filed their petition 
of foreclosnre, and in January, 1844, procured a decree or 
judgement of the Superior Court for Leon County, under 
which the property was sold to pay said debt by the mar- 


shal. 

The complainant, Hayward, claims to be the assignee of 
the last note, and of the mortgage by transfer bearing date 
the 6thof March, 1841. His bill alleges that the decree 
of Wilson and Herr, was obtained by collusion and that 
he is entitled to prior payment by virtue of his previous 
assignment, as well of the note as of the mortgage. 

The enquiry becomes an important one in the very out- 
set, whether Hayward in fact has the prior assignment.— 
In his bill he proposes to the defendants the question di- 
rectly and expressly, whether West did not on or about 
the 6th of March, 1841, indorse and deliver the said note 
of Lunn, for one thousand dollars, and whether he did not 
at the same time assiga the mortgage. In reply to this, 
D. C. Wilson says: “ when the notes received by him for 
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Wilson and Herr, were offered, he is of opinion that said 
West produced and offered five notes of the same amount 
executed by the same person, all of which, as this defen- 
dant supposes, were secured by the mortgage which said 
West held and produced at the sametime. That if the 
note which complainant holds is one of the five notes men- 
tioned in said mortgage, it could not have been assigned 
and transferred to himon the 6thof March, 1841, if he is cor- 
rect in the impression strongly fixedon hismind, that he saw 
said notes in the actual possession of said West, at a date 
posterior to the said 6th of March. He therefore denies 
and calls for proof of the time of the alleged transfer to 
complainant. 


Robert K. West is questioned for complainant on this 
point, and says in his direct examination, the assignment 
of the note and mortgage were made at the day they bear 
date, 6th of March, 1841. 

In his cross examination however, being asked how 
many notes he had in possession at the time of this assign- 
ment to Hayward, he says he had but one, Wilson had the 
other two, hence the reason of my assigning that particular 
one to Hayward. Again, being asked at the time of the 
transfer to Hayward how many of said notes of Lunn he 
had assigned, he replies, “that at the time of the transfer to 
Hayward he had assigned none but the two and those to 
D. C. Wilson, making in all three notes.” Again asked if 
he had other notes of Lunn in his possession falling due 
anterior to this transferred to Hayward, why he did not 
transfer them also, his reply is,“I had no other notes of 
Lunn at the time, they had been transferred to D. C. Wil- 
son.” His account of the transfer to Hayward is as fol- 
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lows: “I made this assignment because Hayward was se- 
curity for me on a note to Patterson and Hughes for $5,250, 
and I wished to save him harmless. When I found the 
crush was coming upon me I went to him and told him of 
it and said to him here take this, satisfy yourself and gave 
him the mortgage and the note of Lunn attached to it.”— 
Independent of the repeated declarations by him that he had 
assigned the prior notes to Wilson and Herr, this last state- 
ment strikes us as corroborating it with great force. Why 
if he was so anxious to secure Hayward in so large a sum 
and had four notes secured by mortgage, does he give only 
one for $1000 and that, the last due of five and payable at 
the distant period of four years ? 

We are of opinion then that Hayward took his note and 
the assignment of the mortgage after the other nutes were 
assigned to Wilson and Herr. Having ascertained that the 
notes obtained by the latter fell due first and were assign- 
ed and transferred first, the question arises as to the law of 
the case. Asa general rule the assignment of a note se- 
cured by mortgage is in equity an assignment of the mort- 
gage unless there is some special provision by the parties 
to the contrary. Where several notes have been assigned 
as in the present case lies the difficulty. 


The first case on the subject was decided by the Court 
of Appeals of Virginia, and is the leading case. A deed of 
trust was executed by William and Francis Sutten to trus- 
tees to secure payment of three notes to Barrett. The first 
note was paid, the second transferred to Ragland without 
any assignment to him of the deed of trust, the third en- 
dorsed to the Gwathmeys who took an assignment of the 
deed of trust for their security. The Trustees having ad- 
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vertised the land for sale to pay Ragland’s claim, the 
Gwathmeys filed a bill against Ragland and the Trustees to 
enjoin them from selling the property. An injunction was 
granted which was dissolved and the case taken to 
the Court of Appeals. The Court say that the deed 
of Trust being intended by the parties to it as ad- 
ditional security for the payment of the notes to Barrett or 
his assigns in the order in which they fell due, it followed 
the notes into the hands of the several holders thereof and 


that it was not competent to Barrett by an assignment of 
the deed to the Appellants, without the assent of the Appel- 
lee, to whom the second notes had been assigned to deprive 
him of his priority of right to demand a sale of the proper- 
ty, if necessary to the payment of the note assigned in the 
order of payment expressly directed by the deed. The 
deed being assigned to the Appellants, gave them full no- 
tice of the order in which the notes were to be paid to Bar- 


rett or his assigns, and at least, put them on the enquiry 
whether the first and second notes had been paid at the 
time they took the assignment of the third note and of the 
deed of trust. By not making that enquiry, if they relied 
on the trust fund as security for the payment of the note 
assigned to them, they may have lost their money ; howev- 
er that may be as against the Appellee, the Court is of opin- 
ion that he has no claim to be preferred. Gwathmeys vs. 
Ragland, 1 Rand. 466. ; 

The Supreme Court of Indiana say; “the meaning 
and construction given to a mortgage payable at different 
times by several promissory notes, must depend upon the 
law of the remedy upon such notes or mortgage for these 
contracts as well as others are made under and with an 
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eye to the laws governing their enforcement. In this State a 
mortgage may be foreclosed, when there are instalments, 
on default of payment of the first instalment. The holder 
of the first note may, if he chose, when that becomes 
due, enforce the full payment of it out of the mortgaged 
premises, and the holder of the second note may in like 
manner obtain priority overthe third, and so on. State 
Bank vs. Tweeds, 8 Black, 447. Thisis also the rule in 
New Hampshire, 10 N. H. 

In Alabama a different rule prevails; there the prior 
assignment seems to give preference of payment in case 
of dificiency of the mortgage fund. (Cullum vs. Erwin, 4 
Alabama, 458.) 

In that case the Court admits that in 5 Porter and also 9 
Porter, 527, McVoy vs. Bloodgood, the same Court had 
decided that the assignee of the notes which first fell due, 
would have the prior right. They say thatthe same de- 
cision with the one established by them was made in 


Gwathmey vs. Ragland, under precisely a similar state of 
facts. 

They also refer to Van Rensaleer vs. Hopkins, decided by 
the Supreme Court of New York. In reference to this 


case as well as the one just alluded to, we thinkthat intel- 
ligent Court was mistaken. Van Deusen, says the, Court had 


two mortgages, the first heassignedto Van Rensaleer for 
$1180; though made to him it wasintended for the use of Van 
Rensaleer, and to secure him the unpaid balance ofthe 
land which he had sold Van Deusen. Van Deusen there- 
fore in effect received and held the mortgage for $1180, 
in trust for Van Rensaleer, and his intention was that this 
mortgage should become the first incumbrance by a prior 
registry &c. 
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The assignment to Van Rensaleer was thus not mere- 

ly an arbitrary preference by Van Deusen of the original 
mortgage to the mortgage retained, but it was a just dis- 
charge of duty, a fulfillment of the confidence which Van 
Rensaleer had reposed in Van Deusen, and a substantial 
‘compliance with the antecedent rights of the parties. 1 
Hopkins. 
_ It is very true that the prior assignment is alluded to, 
but it will be perceived that the case is principally 
decided upon the peculiar equities of the case as exist- 
ing between the parties. Equally unfortunate is the 
reference ofthe Court to and reliance upon the case of 
Gwathmey vs. Ragland. ‘We have seen already that this 
case is not authority for payment tothe party having the 
first assigument or transfer of the note, in preference tothe 
one whose note fell due first. 

In Mississippi a different rule still is held, as their 
Courts devide the proceedsof the sale of the mortgage pro- 
perty amongst all the notes agreeing with none of the au- 
thoritiesto which we havealluded. Here again the Vir- 
ginia case is regardedas not being in conflict with the rule 
established by them. The leading case is that in 6 Howard, 
320, and with due respect tothe very high intelligence and 
ability of that tribunal, the equity of the case and the 
_ rights of the parties depend on the peculiar facts and cir- 
cumstances of the case, rather than the maintainance of 


cited. 

Whilst we are free to declare our own opinion in favor 
of the Virginia rule as best agreeing with analogy, as 
most certain anddefinite, leaving less to uncertainty and 
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confusion, whilst we admit that there are equities to 

change its application, as in the New York and Missis- 

sippi cases, and in the case of a mortgagee claiming after 
ad, the assignment of part of the mortgage debt, yet it is un- 
necessary in the present case to assert the superiorty either 
of the rule of the Va. or Ala. Courts. It is sufficient that the 
adoption of either is fatal tothe case. The complainants 
Wilson and Herr have the first assignment of , the 
notes; their notes were first due by the terms of the 
mortgage. They obtained a decree of foreclosure in Jan- 
uary, 1844, and the property was sold on the fourth of 
March, 1844, upwards of a year previous to the time Hay- 
ward’s note became due. If Hayward has an equity, it 
must be because the property is worth more than the 
claim of Wilson and Herr, or there has been irregularity or 
fraud in the sale to invalidate it. 

There is no allegation in the bill as to the value of the 
property, no assertion that it is more than sufficient to pay 
the three first notes. The Complainants’ bill is predicated 
on his prior right and equity. The amount bid at the sale 
is no where stated, tho’ Wilson says in his deposition, “ the 
property brought but a small proportion of the draft ($2,- 
729). There is then no propriety in ordering another sale; 
this would be a vain and fruitless thing. 

Is there an irregularity in not making Hayward a party to 
the judgment of foreclosure. As a general rule all incum- 
brancers should be parties. Prior incumbrancer’s rights 
are paramount, and they would seem to be necessary if nat 
indispensable parties 7 Paige 444, 2nd Alaba. 415,2 Ed. 
Chy. 127. 


A subsequent incumbrancer is not an indispensable par- 
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ty Cullum vs. Batie, 2nd. Ala. 415, Walker : vs. el Mob. 
6 Ala. 452. 

A second incumbrancer is only affected and can only 
complain when there is a surplus after paying prior liens. 
His right to the surplus cannot with propriety arise until 

‘it shall be ascertained that there is a surplus, and this can- 
not be shewn before the mortgaged premises have been 
sold and the debt of the prior incumbrancer with all costs 
fully discharged. 2 Alabama 422. 

The English practice is to allow the subsequent mort- 
gagee to redeem by paying up the prior mortgage. Coote 
522. 

It remains to notice another allegation of the bill, thatthe 
judgment of Wilson and Herr was obtuined by fraud ; the 
defendants employed Counsel to institute suit against him- 
self—waived the filing of the petition four months before 
the first day of the term ; waived the filing of the mortgage 
and substitued a copy thereof, and wrongfully allowed judg- 
ment to be entered up immediately. The answer of the 
parties denies collusion, and we find not a particle of proof 
to support it. The facts stated even if true, by no means 
constitute fraud. The defendant alleges that he had no 
defence to the suit and desired to avoid delay and expense; 
what objection then was there to a direct confession of 
judgment without previous preliminary proceedings ? 

In the case of Finley vs. Bank U. S., the bill was filed at 
the November term, stating the consent of the mortgagor 
to an immediate sale ofthe mortgaged property although the 
day of payment had not arrived, and on the same day an 
answer was filed consenting to a decree for the sale. A 
decree was immediately entered by consent of parties di- 
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recting the Marshal to sell the property, and yet no one 
complained of this as irregularity, much less fraudulent, al- 
though the decree was assailed by a prior mortgagee. 11 
Wh. 304. 

Independent of this, it is not allowable to attack a judg 
ment collaterally by asserting irregularities that might 
form the subject of reversal in an appellate Court. A judg- 
ment concludes the subject on which it acts, and those things 
are regarded as proved and done which ought to have been 
proved to entitle the party to judgment. Grignon’s lessee 
vs. Alston, &c., 2 Howd. 8. C. R. 343, 3 Peters 204, 5, 10 
Peters 473. 

On the whole case we see no ground for disturbing the 
sale or for ordering another sale. The decree of the Cir- 
cuit Court will therefore be reversed and set aside, and the 
case remanded with instructions to dismiss the bill with 
costs. 











The following petition for a re-hearing was afterwards 
filed : 

PETITION FOR REHEARING. 

Richard Hayward, Appellee in this case, asks the Court 
for a re-hearing of this cause, on the following grounds: 

I. The Appellee’s Counsel in this case supposed the case 
as was ordered by the decree of the Court below, would be 
referred to a master, to ascertain the amounts due respec- 
tively to Hayward and to Wilson and Herr, when it could 
be shewn that nothing was really due to the latter and 
therefore, he did not think it proper to discuss it here. But 
as the Court orders the bill to be dismissed, Appellee res- 
pectfully asks the Court to open the judgment in this case, 
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that he. may now be permitted to how ‘that the debt to 
Wilson and Herr was fully paid before they obtained their 
foreclosure at law. : 


II. The debt due for which West assigned the notes to 
Wilson as collateral security, has been paid. 


_ It appears fromthe answers of D. C. Wilson, and’of Wil- 
son and Herr, that on the 16th day of September, 1840, 
West only owed Wilson and Herr $2723,49, for which a- 
mount, they drew a draft on West in favor of D.C. Wil- 
son, and which draft was accepted by West. No other 
evidence of indebtedness exists in the record. Wilson states 
in his answer that “ on the first day of June, 1841, West be- 
ing indebted in the sum of $2723,49, for which amount, West 
had accepted their draft, and being desirous to secure it and 
upon such security being given to obtain further credit,” &§c. 
Wilson and Herr say that the sum of $2723,49,the amount 
of the draft, was the sum due them for goods, &c., furnish- 
ed before that time. From all this, it is clear, that no other 
sum was due from West than the amount of said draft.— 
There is no pretence that there was any other sum due to 
which any subsequent payment by West could be applied. 
Certainly there is no proof of any other indebtedness.— 
Neither Wilson nor Wilson and Herr pretend or allege that 
there was any other indebtedness. See the answers of D. 
€. Wilson and of Wilson and Herr. To secure then the 
only indebtedness from West to Wilson and Herr, on the 
Ist June, 1841, West assigned the notes mentioned. in the 
record as collateral security, which notes were to be re- 
turned when the draft for which they were a security should 
be paid. We repeat there is neither proof nor pretence 
that there was any other indebtedness from West on the 
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first day of June, 1841, than the draft for $2723,49. 

Now if that sum was all he owed them at that time, the 
next question is what has he paid them since the draft was 
given which ought to be credited on it. 

The first payment of which we have any evidence is 
that of $661,43, made on the 3)th January, 1841, as ap- 
pears from their accounts filed with their answers. This 
credit, it is true, is placed on an account for $2027,84, but 
let it be recollected that this account is all for goeds furn- 
ished before the date of the draft for $2723,49, and which 
latter amount, by the answers of Wilson and Herr and D. 
C. Wilson, was all that was due Wil:on and Herr at the 
date of the draft, viz: 16th September, 1849. This account, 
it will be seen, was for 1839, &c., and econ sequently does 





not and did not constitute any evidence of debt, especially’ 


as the defendants themselves do not claim any other in- 
debtedness up to 16th September, 1849, than the amount 
of the draft. It is asked why was this amount of $661,483 
not credited on the draft ? 

* Can it be saidthat it was appropriated by Wilson and 
Herr to the payment of an indebtedness other and anteri- 
or to the draft, for goods sold before the date of the draft. 
We answer that there is no evidence or even pre 
tence of any such indebtedness, but on the contrary, Wil- 
son and Herr in their answer say that the draft was the 
amount in which West stood indzbled for goods furnished 
previous to its dute. No witness swears to any debt, nor 
does West acknowledge any but the draft. The simple 
presentation of an account subsequently, without any ev- 
idence, and against their own statements, does not author- 


ize them to apply a payment made subsequently to the 
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date of the draft, which they acknoweldge was all that 
was due to them. 


The account is evidence of the payment to them, but no 
evidence of indebtedness. Even ifthe account was cor- 
rect, it should have been proved, but we cannot presume 
it to be true, when the partiesthemselves say the draft 
was all that was due. Butifit is claimed that this ac- 
count is just and correct, let us enquire if it was noi itself also 
paid. By it, it appears that in August, 1840, West paid D. 
C Wilson $1366.46, and by the receipts in the record, it is 
seen that Thompson and Hagner paid Wilson, 7 August, 
1840, $952, and 10 August 1840, $700 by order of West 
These last two sums together, make $1652, yet we find no 
credit for them anywhere. This will go to strengthen the 
declaration of Wilson and Herr themselves, that on 16th 
September, 1840, the amount of the draft was all that 
was due to them. Again, the item in said account, 
dated 27 August, of “5 p. c. exchange on amount of our bill 
of 13 November, 1839.” (The very date of this account,) 
“paid at Florida,” shows that this bill or account was 
paid when the draft of 16 September, 1840, was accepted, 
and furnishes still stronger proof, (although there is no 
proof of such indebtedness,) that Wilson and Herr were 
right when they say in their answer that the amount of 
the draft was all that was due them. 


But why multiply instances when the parties them- 
selves make no prentence of such a claim. There be- 
ing no such claim, then. the payment of $661,43, as of 
30th January, 1841, should go as a credit on the draft. 
We cannot go behind the draft of 16th September, 1840, 
to enquire into the state of the accounts before that time. 
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The defendants say themselves that the draft was for 
$2723,49, “ that being the amount in which he stood indebted 
for goods furnished previous to that time.” But if they had 
not said so, the presumption of law would be the same, 
for the law will not presume that a creditor will do so 
foolish a thing as to take the acceptance or promisory note 
of his debtor for a subsequent debt, and leave a prior debt 
unprovided for. The law presumes a prior debt, in sucha 
case, to have been paid. 

We will take the 16 Sept., 1840, as our starting point. 
At that date West owed D. C. Wilson or Wilson and Herr 
a sum which with interest on it for six months, (the time 
when the draft became due,) made it amount to $2723.49 
for which West accepted a draft. One month and half | 
before the maturity of the draft, to wit: 30 January, 1841, 
West made a payment of $661.43—-100, he is entitled to in- 
terestj on this payment until the maturity of the draft, to 
wit: $2.29, which with the principal makes $663.63.— 
Deduct this from the draft and it leaves on the draft 
$2059.86, due 16 March, 1841. 

The next payment, (see Wilson’s receipt in the record,) 
was made on 23 October, 1841, amounting to $1000.00.— 
Wilson in his answer to the fourth interrogatory, states 
that he is satisfied this payment was made, for and on 
account of a draft for $2336.26, and yet his receipt shows 
the contrary. 

On the production of this receipt, Wilson’s counsel aban- 
doned such application, and yielded the point that the 
payment was made on the draft for $2723.49- This shows 
how much Wilson’s recollections are to bereliedon. Add 
now the interest ($97) — 16 March, °41, to 28 Octo~ 
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ber, °41, to $2059.86, the balance due on the draft on 16 
March, and we have $2156.86, and then credit the pay- 
ment of $1000.00, there remains $1156.86 due on the draft 
on 23 October, 1841. 

The next credit we contend for, is that of $1000.00 made 
January 6th, 1842, It is true ofthis payment as of the other 
that D.C. Wilson denies that it was made as a payment 
‘on thisdraft. Being mistaken as to theother we will show 
that he is equally so as tothis. But before discussing his 
testimony in regard tothis payment, I premise that his 
testimony should be entirely rejected. 

1. Because he is a party to the record, &c. 

2. Because of his interest in the case. 

The objection to Wilson’s competency was made before 
he was examined, as the record will show. A party to 
the record is sometimes allowed to be examined as a wit- 
ness, but only where an order of Court for that purpose 
is first had and obtained. 

Again, he is clearly interested. Heclaims a right here 
by his own testimony, of appropriating to himself a pay- 
ment which West, who made it, swears was appropriated 
by him, at the time, to the draft, or to Wilson and Herr. 

If the Court shall decide upon his testimony that he 
properly retained for himself the payment, he makesa 
thousand dollars. If the Court shall decide on the testi- 
mony of West, that the payment was on the draft to Wil- 
son and Herr then he loses a thousand dollars. . I can im- 
agine no clearer case of interest. But let us continue to 
pursue the facts. 

We have in evidence a check drawn by E. M. West on 
D. C. Wilson for the amount of this last payment in favor 
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of A. K. Allison who endorses on it, “pay to the order of R. 
K. West.” Then we have the positive assertion of R. K. 
West that his order was that it should be applied in pay- 
ment of the draft to secure which the Lunn notes were as- 
signed. West in answer to the nineteenth cross interroga- 
tory, says: “It was not used by me in a settlement with 
D. C. Wilson, but was given to pay the Lunn notes.” A- 
gain, in answer to the 4th question he says: “on the same 
day a few minutes after the cotton transaction, I called on 
D. C. Wilson and demanded the notes already referred to. 
Wilson refused to give them up, saying there was a bal- 
ance of over three hundred dollars yet due.” This makes 
out a plain case. The check is endorsed pay to the order 
of R. K. West, and West swears that his order was that it 


should be paid on the Lunn notes. A debtor has the right | 


to apply a payment to whatsoever debt he pleases. This 
principle is always recognized in every Court. David C. 
Wilson, without denying this, seeks to justify the appropria- 
tion to himself by speaking of some transaction between 
himself and Edward M. West and A.K. Allison. But it is 
submitted that what occurred between himself and Allison 
and E. M. West has nothing to do with the question. Here 
then is the undenied oath of R. K. West. West never con- 
sented that the check to Allison should go to an alleged in- 
debtedness by him to D. C. Wilson nor does Wilson pre- 
tend that he ever did. A further evidence of the fact that 
he did not so consent is the pregnant fact that he did not 
at that time or at any time subsequent, take up the notes 
which Wilson alleges he held against him and produced in 
evidence by Wilson himself with his own endorsement on them. 
West not all only had the right to order the Allison check 











204 SUPREME COURT, 


—————————————————————————— 
Wilson & Herr vs. Hayward.—Petition for Rehearing. 











to be applied to the draft, secured by the Lunn notes, 

but did absolutely so order. It is presumed that his testi- 

mony is entitled to more weight on this point than that of 

any other person, particularly Wilson, who, it is shown, is 

deeply interested. West’s testimony, it is believed, is on 
_ this point, uncontradicted. 

Add then to the sum due $1156,86, interest to 6th Janu- 
ary, 1842 $19,28, and we have $1176,14, from which de- 
duct the payment of a thousand dollars and it leaves due 
only $176,14, 6th January, 1842. 

The next payment of which we have any evidence is 
that of June 24, 1842, as shown by the account inthe record, 
viz: “ by nett proceeds of cotton per Kennebeck to Boston 
his proportion” $243,47. I know no reason why this a- 
mount should not be credited on the draft of 16 September, 
1840, at least enough of it to pay the balance due on said 
draft. That balance as we have seen was $176,14 on 6th 
January, 1842. Add interest $6,36 and it makes $182,50 
due on 24th June, 1842, on which day $243,47 were paid, 
which paid the whole balance of principal and interest due 
on said draft of 16 September, 1840, and left $60,90 over- 
plus. 

It is true there is no direct testimony in the record of the 
specific application of this last payment, to the balance due 
on the draft of $2723.49. The only application as shown 
by the record, is to the joint amount of the two drafts, viz: 
the one for $2723.49, and the one for $2336.26. 

According to this application, one half of the payment 
of $243.47 belongs to the balance due on the draft viz: 
$182.50 which would leave due only $60. 


But we maintain that the whole of the $243 or so much 
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thereof as was sufficient should be applied to extinguish’ 
the balance of $182.50, due on the draft of $2723.49, ac- 
cording to the principle admitted by this Court, in the case 
of Smith and Paramore vs. Randall, 1 Florida, 428, and 
cases there cited. In the case of Devane vs. Noble, cited 
by the Court, 1 Merivale, 606, the master ofthe Rolls says: 
The debtor has first the right to apply. Ifhe does not 
then the creditor. If neither apply the payment, the law 
makes the appropriation; and the rule of law, is to ap- 
ply to the most burdensome debt,—one that carries inter- 
est rather than one that doesnot. And ifthe debts are 
equal, then to that which has been first contracted. And if 
there are other parties interested, the justice of the case re- 
quires that the application should be made for the benefit 
of such other parties. So that in whatever light this last 
payment is viewed, the conclusion must be that itextinguish- © 
ed the whole of the draft for $2723.49, for which the Lunn 


notes were transferred as collateral security. 





It thus seems most incontrovertibly that the claim of 
Wilson and Herr onthe Lunn notes, ceased before they 
instituted their suit for a foreclosure, and they ought to 
have returned those notes to West according to the agree- 
ment of Wilson in the record. 

Hayward had no opportunity in the suit of Wilson and 
Herr, vs. D. C. Wilson, administrator of Lunn, to show 
these facts, as he was not made aparty. Wilson who 
conducted the whole affair for both parties, was interested 
in the whole business, and if Haywardis not permitted to 
claim that the foreclosure decree is all wrong, in a pro- 
ceeding in which he makes all persons concerned, parties, 
then there is no remedy left him, and no means allowed to 
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show that when the foreclosure was obtained, Wilson and 
Herr had not a particleof interest in the mortgage; for let 
it always be remembered, that the Lunn notes were not 
assigned out and out in payment of Wilson and Herr, but 
only as collateral security, and by agreement, they were 
' to be returned when the draft of $2723.49 was paid. 

We are not left to the {deductions I have made from 
the whole evidence to show that nothing was due on the 
draft of $2723.49. West in his evidence says, that that 
draft was fully paid by him. Is this statement of West 
a simple wanton assertion? The facts inthe record dis- 
tinctly show that his statement is correct. This statement 
of West goes further, and shows {that he intended the 
last payment of $243.47, to be applied to pay off the final 
balance due on that draft. West says that the draft was 
paid. This is his testimony, as positive as any declaration 
made by him, and the other separate facts in this record 
prove the same thing, notwithstanding the statement of 
D. C. Wilson, who is so deeply interested in this cause. 

Counsel for appellee, begs leave to present another point 
not presented in the argument, viz: That ifhe is right in 
the position that the foreclosure at law, was not warranted 
by law, even ifthere was any balanee due on the draft, 
then we say that Wilson and Herr having taken posses- 
sion of the mortgage property, have been paid more than 
was due them, and more than the value of the improve- 
ments by the receipts of rents and hires. 

Let us next enquire whether Wilson and Herr, had real- 
ly any interest in the Lunn notes. The draft for $2723.49, 
was in favor of D. C. Wilson individually. The accept- 
ance of said draft by West made it a debtto D. C. Wilson, 
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and to D. C. Wilson did West assign the Lunn notes as 
collaterals. This being so, D. C. Wilson, and not Wilson 
and Herr, could foreclose the mortgage. But D.C. Wil- 
son could not sue himself, as adm’r of Lunn, and he pro- 
cured a lawyer to bring suit against himself, in favor of 
Wilson and Herr. Here is the anomaly of a person hold- 
ing a debt against himself, procuring a suit to be brought 
in the name of athird person, without making anybody par- 
ties, or giving them an opportunity to show that really 
there was nothing due. 

If I have succeeded in showing that the draft for which 
the Lunn notes were colluteral security, had been fully 
paid before the foreolosure suit, then I maintain that Rich- 
ard Hayward has in this proceeding the right to have the 





decree of foreclosure aforesaid, set aside and a decree in ' 


his favor to foreclose the mortgage. Any other result un- 
der such a state of things, would be grossly unjust, and 
would be a premium to men to act wrongfully. 

For these reasons, Counsel for appellee, respectfally 
prays the Court for a rehearing in this case. 





The rehearing being granted, and after argument, 
BALTZELL, C. J., delivered the following opinion of the 
Court on the matters presented in the petition: 

OPINION ON PETITION FOR REHEARING : 


The subject of payment of the mortgage notes, held by 
Wilson and Herr, on which judgement of foreclosure was 
had, was not presented to us in argument, but considered 
as abandoned and so treated in the opinion delivered by 
the Court. The Counsel for complainant, has explained 
this omission by saying that a reference was had to the 
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master in the Court below, to ascertain this fact, and un- 
der the impression that the case would go back and this 
subject be thereby ascertained, he did not think proper to 
discuss it here. Inasmuch asthe unexpected turn which 
the case has taken, cut him off from this resource, and in- 
asmuch as the point of payment, was in his consideration, 
vital to his client’s case, the Court on his application gran- 
ted a rehearing, which has been had and we now pro- 
ceed after due deliberation, to give the conclusion to which 
we have arrived, premising that nothing has been wanting 
to present the case which the zeal and industry of Counsel 
could effect. 


No doubt if payment was made of these notes, before 
judgement, the right of complainant to relief is clear and 
unquestionable. He alleges payment in general terms, 
without specifying particulars, or items, or sayings when, 
or how, or by whom payment wasmade. He calls upon 
defendants to state whether any and what payments were 
made by said West, on account of said debt and howmuch 
was due thereon at the time of foreclosure, and that a full 
statement be made -and exhibited, showing the amount of 
said debt and all payments made thereon, and securities 
realized and its true condition.” To this, defendants an- 
swer that “no payments were made under said debt, and 
the whole amount was due at the date of said foreclosure, 
and they exhibited a full and perfect statement taken from 
the booksof the firm of Wilson and Herr, showing the bill 
of goods at various times, sold tosaid West by said firm, 
and the payments made thereon, to which they refer as a 
true and accurate exhibit of their business and dealings 
with said West.” 
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for $2027.89, dated 13th November, 1839. The second for 
$2723.49, dated the 16th September, 1840, secured by three 
notes of Lunn of $1000 each. The third for $2336.26, dated 
June the 25th, 1841, making an aggregate of $7088.14, 

To the account of November, 1839, are attached two 
credits, one of $1366, dated 27 August, 1840, and another 
of $661.43, of the date of 30 January, 1841,—to the two 
accounts of 1840 and 1841, is attached a credit of 
$243. 

Complainant claims that the credits of $661, $1366 and 
#243, should be applied to the second acct of 1840, secured 
hy the mortgage, and that there are other payments also 
applicable to it, to wit: $1652, paid by Thompson and 
Hagner ; $1090 paid in bills of the Life Insurance and Uni- 
on Bank, cad $1000 in a draft by E. M. West and A. K, 
Allison for cotton. 

The credits of $1366 and $661, it is said should be ap- 
plied to the draft ef $2723, or in other words be applied to 
the mortgage notes. 

The reliance for this position is upon the alleged admis- 
sion of defendants in theit aswer, “that the draft of 
$2723.49, was the amountin Whieh West stood indebted 
for goods, furnished previous to that time.” The inference 
drawn from this is that West owed at this time, 16 Sep- 
tember, 1840, the sum of $2723.49, and nothing more.— 
We cannot consent to such constrastion. Ifthe sentence 
stood alone and by itself unconnected with others, it 
might possibly admit this construction. In connection, 
however, with and in express reference tothis very sub- 
ject, the defendants give a copy of an account of previous 
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date, 13th November, 1839, in which there is an indebted- 
ness of $2027.89, closed by these very payments. The ac- 
counts and these very creditsthen constitute as much a 
part of the answer as the expressions cited, and to con- 
strue them as contened for, would be to exclude a materi- 
al and important part of their statement, and be coing the 
utmost violence to the clear and manifest intent of defen- 
dants, as declared in their answers. R.K. West had no 
such opinion. He is particularly questioned as to these 
items and this account, and says, “he does not know 
whether the charges are correct or not. The credits he 
knows are not. The payments therein credited, are not the 
only payments ever made “4 me,on account of m y indebted- 
ness to Wilsun and Herr.” 

Here the objection is not to the credits made, but to the 
want of some which he thinks ought to have been made. 
It is not a little singular that if this account of 1839, 
showing indebtedness previous to the draft is excluded, 
there is no other evidence in the record as to their pay- 
ment. We are of opinion then that there is no ground for 
contending that these items should be applied differently 
to what they have been by defendants. 
~ The next sum claimed, isa payment by Thompson and 
Hagner to D. C. Wilson, made on the 7th and 10th days of 
August, 1840. The credit of $1366, bears date of the 20th 
August, predicated on a part note of the Union Bank, da- 
ted 10 of August, 1840, so that the inference seems a fair 
sone, that these relateio the same transaction. There is 
no other money shown to have been received about that 
time. Had the whole sum of $1652 been credited, little 
doubt could remain. We, however, think it the same 
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transaction, excepting that the entire sum received by 
Wilson, was not remitted. The sum of $286 not forward- 
ed to Wilson and Herr, nor credited in any other account, 


will then form a just credit upon the acct. of $2723.49, at 
that time the oldest account unsettled. 
The next claim is a sum of $1000, paid 26 January, 18- 


42, through cotton of E. M. West, and a draft of A. K. Al- 
lison. There is no question as to this sum of money being 
received by D.C. Wilson, the only question is whether it 
was for his own individual account, or for the account of 
Wilson and Herr. For anything appearing in the record, 
the latter seems never to have had anything to do with 

‘yansaction, nor to have been informed of it even.— 
Wiisum claims it as an individual transaction of his own, 
and files @ statement of the manner of its adjustment, 
showing the draft of Allison and the notes and account of 
his firm with. hich it was paid. Ina transaction of this 
kind, where a party was indebted to an agent in his in- 
dividual ‘right, jointly with a debt to another concern, 
prudence would seem to require that the debtor would 
specify distinetiy the debt to which payment should be 
made, that he should take a receipt and close the transac- 
tion by taking upthe note or debt paid. Nothing of the 
kind takes place ere. West ‘oes not even say that he 
directed the applicatién of this payment to the Lunn notes, 
orto the Wilson and Herr debt. His statement in his dep- 
osition is “the notes give es collat ral security have 
been paid, $1000 in cash, and ‘» the draft of Allison for 
$1000 more.” Again he says: “1 did pay it, I paid it te 
Wilson, (the draft of $2723.49,) I gave Wilson an order on 
L. A. Thompson for $ __, and the balance I paidin cur- 
rent money of the country.” 
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Now, if there were nothing else i in ~— case but this 
statement of West, we should feel bound to disregard it in 
oppositinn to thedenial of the answer. It is true this does 
not deny this payment in so many words, but makesa de- 
nial as large as the allegation of the bill. The bill charges 
payment of the mortgage notes. The answer denies it.— 
But there is other evidence. E. M. West examined by 
complainant, in his deposition says: “in the early part of 
1842, I sold to D. C. Wilson cotton tothe amount of $1500 
I drew an order on D. C. Wilson in favor of A. K. Allison 
for the sum of $1000, with the understanding that Allison, 
was to transfer said draft back to said Wilson, for and on 
account of R. K. West.” Questioned as to the apnica- 
tion of the payment he says: “The draft was te be ap- 
plied to the general account of R. K. West with said Wilson, 
or such was my impression.” 


Now, E. M. West seems to have been the chief and ac- 
tive agent in the transaction, and his evidence as to the 
application of the draft toa particular subject, is more to 
be relied upon and greatly preferred to a general allega- 
tion of another witness, that the note waspaid. We have 
remarked upon the importance of receipts being taken in 
a case of this kind, to identify the debt which the debter 
designed paying, for obviously in the present case if West 
paid Wilson $1000, without an agreement or direction to 
apply it to the debt of Wilson and Herr, Wilson would 
have a right to apply it toa debt of his own; (as far as 
this case is concerned, we say he had a right to do it, for 
they do not claim thepaymentto themselves,) hence the ne- 
eessity ofa receipt. R.K. West says, speaking ofthis pay- 
ment, “he has noreceipts in his possession.” Yet, E. M. 
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West i in his deposition says: ‘“Thave seen ‘receipts of D. 
C. Wilson to and in the possession of R. K. West. I have 
seen them within the last twelve months. I have no re- 
collection of the amountof any of them. I don’t know 
where they are at thistime. They were receipts for so 
much money without specifying on what account.” 

We find too in the record a receipt for $1000 in the Life 
In. & Trust Co. and Union Bank Bills, the subject of an- 
other claim, specially applicable to this draft. Under 
these facts we are fully justified in holding that this sum 
was paid, not to Wilson and Herras claimed, but to the 
privete,and individual account of David C. Wilson, and 
that Ky &. West had no receipt for it as a payment on the 
draft of $2728.49. 

The claim of 81000 paid October, 1841, is susfained by 


the receipt of David C. Wilson, applying it to this draft 
and is not contested, although we are constrained to say 
the evidence is very strong that it was designed to be ap- 


plied to the acegant of Jare 25, 1841. Daffin and E. M. 
West, in their depositions, both speak this way, and this 
was the decided impression of D. C. Wilson. 

The item of $243 is put te both the accounts of 1840 and 
1841. It will be allowed to the oldest account, the one 
secured by the mortgage notes. 

The payments allowed on tie draft of $2723.49, are 
$1000, October 23, 1841; $218 January 4, 1842, and 
$243 June, 1842. Giving credit for these with interest, 
and deducting this amount from the sum due on the draft 
with interestto the date of the judgement, &n/ there re- 
mains the sum of sixteen handred and sevent,-one ilollars 
due, whieh defendants Wilson and Herr, have the right 


. 
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in equity to have paid before the interests of Hayward 
ean intervene, according to the decision and opinion we 
have made. We are then of opinion that the complainant 
has not made out or sustained his position, that the debt 
due and secured by the mortgage was paid and satisfied 
before the judgement of foreclosure was rendered. 

The decree made herein ona former day of the term, 
will then stand and remain as the final decree of this 
Court, and the petition of complainant will be dismissed. 





Farisu Carrer, Appecuant, vs. Arcamaup T. Bennerrt, 
Rosert May, W. G. Davis ann orners, ApPELiees. 

1. Where all the equities of the bill are denied by the answer, it is not of course 

; to dissolve the injunction. The granting and continuing of injunctions rest 
in the discretion of the Court, to be governed by the nature and circumstsn- 
ces of the case. 

2. A judgement recovered in the State of Georgia, as to matters of evidence, is 
entitled to full faith and credit in this State, but the same -fiith and credit 
are not due to subsequent acts under it, such as issuing and returning of ex- 
ecution thereon, and until said judgement has been prosecuted in a Coart 
of this State, judgement recovered and execution issued and pursued to every 
available extent, the plantiff is but a creditor at large. 


3. The trusts intended by the Courts of Eqnity, not to be reached or affected 
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by the statute of limitations, are those technical and continuing trasts, which 
are not at all cognizable at law, but fall within the proper, peculiar and exelu - 
sive jurisdiction of the Court of Equity. 

4. The answer of a defendant is onty evidence as to facts, to which other testi- 
mony could be received, and it will not be admitted to show that the intent and 
meaning of the parties to a written agreement was contrary te what appears 
on the face of it. 

5. Courts should equitably construe lawful stipulations. 

6. A person purchasing mortgaged or encumbered slaves at a very reduced pric 
“ subject to all the liabilit'es that are against them in the way of debt, eith- 
er by note, judgement or mortgage, as the property of the morgagor, the 

rtgagor only warranting the same as against himself and heirs,” and the 
great eduction in the price being unexplained must be considered to have 
purchased only the equity of redemption therein. And as between the parties, 
Courts of Equity will consiler the justice,eqnity and unde:standing of the 
purchase to be, that any encumbrance inthe way of debt, then existing a- 
gainst said slaves, either by note, judgemert o: mortgage, as the property 
of the vendor, were to be met and paid by the purchaser, to any amount not 
exceeding the value of the slaves, at the time said liability shall be enforced ; 
and such a purchase constitutes a constructive trust in rem in favor of the 
owner ofs id encumbrances or an: of them, suchas Cvuurts of Chancery only 
will enforce. 

7. There is nothing in the history of the litigation between the parties as pre- 
sented in the record, that should estop) the compluinant from insisting upon 
said trust. 

8. In cases where it is doubtful whether Courts cf law can give relief, Courts cg 


Chancery will entertain jurisdiction. 


9. Where promissory notes are offered in evidence and raled out by the Court, 
and not offered again, and where the mortgage given to securesaid notes is 
also offered in evidence, but in consequence of said notes not being in evi- 
dence, the said mortgage and aasignment thereof, were not and could not: 
have been fully considered and determined by the Jury, and there were 
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other issues before ihe poy a ‘tneed alent onion oni circum- 


stances should not be considered as a final and conclusive adjudication in re- 
spect to said mortgage and the ownership of said mortgage. 


10. A mortgage executed in Georgia on slaves and real estate then in Ga., and 
ssid slaves subsequently removed to Fla , and the equity of redemption there- 
in sold at a reduced value, under an agreement that they are purchased “ sub- 
ject to all the liabilities against them, in the wayof debt either by note, 
judgement, or mortgage in the State of Georgia,as the property of the 
‘vendor or morigagor, the vendor only warranting the same against himself 
end his heirs,” and afterwards removed from the State, sonf by the party 


complainant, and some by the defendant, an! there being equities taygible, 


such as the Court of Chancery may seize ho'd of in rem and force the Be 
turn of said slaves within the jurisdiction ofthe Court, or de n perso- 
nal liability, may be foreclosed in a Courtof Chancery having parisdiction 
in this State, on the slaves,as ifthey were in Florida »:thin the jerediction 


ofthe Court, without embracing the real estate or amy other property in 
Georgia, included in said mortgage, and forming *» parf¥of said purchase ; 
but any transaction or acts of the mortgagee om holder of the mortgage, in 
Georgia, which in equity and good conscieryge, wgder all the circumstances 
efthe case, should bea set-off, or redv on, of credit on the indebtedness 
of the mortgage, will evure to the pure!ya» .» of the equity of redemption 

11. Bills for a new trial not countensived. and mever should be entertained ex- 
cept ina very clear case of fro! or gjastice, or upon newly discovered evi. 
dence, which could not pose’ iy have Seen produced at the first trial). 

12. Thestatute regulating * vom mifisigas for collecting” between attorneys 


and clients, relates on’, to per for collecting. For other services a 





reasonable and ad sate iteration may be allowed, to be ascertained by 
proof and either and of em, constitute in this State, what is known and 
spoken of in this countey and i in England as “ Fees” and “ costs,” between 
attorney and client, and constitutes a lien, which should be enforced under the 
same rules of law as in England, where those fees and costs are taxable, 
so far as consistent with our practice, 
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13. The right of set-off prevails in general cases, so as to interfere with the so- 
licitor’s lien upon the debt recovered, but where other claime arising out of 
different transactions and which could not have been a legal or equitable set- 
off in that suit exist between the parties, the Court will not divest the lien of 
the attorney or solicitor, which has already attached onthe amount recov- 
ered for the costs of that particular litigation. 

Appeal from an interlocutory order of the Circuit Court 
for Leon County sitting in Chancery. 

Farish Carter filed his bill in the Court below, alleging 
that on the 13th day of October, 1839, one Warren Jordan, 
of the State of Georgia, executed a deed of mortgage, cov- 
ering certain lands in said State, and seventy-nine slaves, 
to the Georgia Railroad and Banking Company, to secure 
to said Company the payment of certain notes given by 
said Jordan. That on the 3lst day of May, 1842, the said 
Georgia Railroad and Banking Company, for a valuable 
consideration, assigned the said mortgage and the notes 
for which it was a security, to him Farish Carter. That 
hei said Carter, had recovered two several judgemnts a- 
gainst said Warren Jordan, in Georgia, ene for $5000, and 
the other for $847.66, that shortly after the maturity of the 
notes secured by said mortgage, the said Carter being a- 
bout to enforce his execution issued on said judgments, 
against said Warren Jordan, he, said Jordan, determined 
to remove the slaves embraced in said mortgage to the 
State of Texas, for the purpose of avoiding the payment of 
his debts, &c., that for this purpose said Jordan employed 
one Jeptha Harris, totake charge of said slavesand remove 
them to Texas, and he Harris, did in thenight time receive 
said slaves and proceeded with them to Apalachicolain Fla. 
That soon after the arrival of said Harris at Apalachicola 
with said slaves, and — they could be embarked for 
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Texas,one John Watson of Columbus, Georgia, perceiving 
suspicious circumstances, instituted proceedings atrandom, 
in favor of said Georgia Railroad and Banking Company, 
and procured an attachment under which one Nathan Ba- 
ker, Deputy Marshal, seized the said slaves, (except one 
who had been given for the transportation of the rest to 

Apalachicola.) 

’ That said Harris being a stranger in Apalachicola, and 
greatly embarrassed by the unexpected seizure of said 
slaves, did by the advice of defendant Bennett, take the 
advice of counsel. That said Bennett was present at all 
consultations between said Harris and his counsel, and ob- 
tained the confidence of said Harris and a knowledge of 
all the circumstances connected with the removal of said 
slaves, and the object and purpose of such removal, and 
that said Harris was advised that his letter of attorney 
fromsaid Warren Jordan, was insufficient to enable him to 
replevy the slaves or successfully make defence against said 
false attachment, and was also further advised to return 
to Georgia and obtain more ample authority. That said 
Bennett returned with said Harris to the plantation of 





Warren Jordan, inGeorgia, andthere found said Jordan and 
one Reuben Thornton, his father-in-law, to whom said 
Harris and said Bennett detailed the facts in respect to the 
seizure of the slaves. That Bennett manifested great in- 
terest in the execution of Jordan’s purpose, offering his aid 
in replevying the property, and that under his advice, said 
Jordan executed a bill of sale of the said slaves to said 
Reuben Thornton, in the presence of said Bennett and said 
Harris as subscribing witnesses; but without any consid- 
ation whatever; but with the sole intent well known to 
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said Bennett, thatsaid Thornton with the aid ofsaid Bennett, 
and his friends might replevy the slaves for the benefit of 
Jordan, &c. Thattherefore said Thornton together with said 
Bennett and said Harris,returned to Apalachicola; but that 
the said Bennett instead ofrendering the promised aid, threw 
every obstacle in the way to prevent their success in re- 
leasing the slaves, and influenced the Deputy Marshal to 
exact excessive and unusual bonds, which he well 


knew said Thornton could not give, and that said Bennett, 
when said Thornton despaired of success in regaining pos- 
session of said slaves, instituted a negotiation for the pur- 
chase of the whole of said slaves in the custody of the 
Deputy Marshal. That said Thornton failing to succeed 
in his and said Jordan’s plans, and fearing the creditors of 
Jordan would soon pursue the property, sold all the slaves’ 
in custody of the Deputy Marshal to said Bennett and 
Robert J. Floyd, whom Bennett had associated with him 
in the purchase, for the sum of abont $14,000, which was 
not one half of the value of said slaves, of which amount 
not more than $6000.00 was paid at the time, and 
$2000.00 since. That immediately after the sale by 
Thornton, the said Bennett and Floyd, obtained without 
difficulty the possession of all said slaves, by giving bond 
signed by themselves, and one security of nominal respon- 
sibility, and that a large numberof said slaves were im- 
mediately removed from Apaiachicola and sent out of 
Florida for the purpose of sale beyondthe reach of the 
creditors of Jordan. 





Carter further alleged in his bill that at the time of the 
execution of the bill of sale from Thornton to Bennett and 
Floyd, the latter delivered to Thornton an instrument un- 
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der their hands and seals, certifying that the said slaves 
were sold subject to all liabilities against them in the way 
of debt, either by note, judgment or mortgage, in the 
State of Georgia, either as the property of Warren Jordan 
‘or of Reuben Thornton, &c., and certifying also that if any 
of the property should be lost by suit in consequence of 
any claims as aforesaid, such loss should be no set-off or 
_ pleaagainst the payment of a note given by Bennett and 
Floyd in part payment, &c. 

The bill also alleged that shortly after the sale from 
Thornton to Bennett and Floyd, the Georgia Railroad and 
Banking Company, then holders of said mortgag@ and 
mortgage debt, instituted a proceedingin Franklin Superior 
Court for the foreclosure of said mortgage, making said 
’ Warren Jordan the only defendant, and sued out an at- 
tatchment against said mortgage slaves for $5000.00, 
which was not one third the amount due on said mortgage 
notes, and that under said writ a part of said slaves were 
found in the possession of defendant Bennett, and one 


James Farrier, and a levy thereon was endorsed on said 
attachment. That after the assignment of the mortgage 
and mortgage debt to complainant, and on the 10 Decem- 
ber, 1842, being then in Apalachicola and discovering that 
the attachment aforesaid was limited to the sum of 
$5000.00, filed an amended petition in said proceedings, 
setting forth the assignment aforesaid, and that a much 
larger sum was due on the mortgage than the sum sworn 
to, &c., that a new attachment was issued and levied upon 
thirty of said slaves, in possession of said Bennett and two of 
which were inthe possession of Roberts, Allen & Co. Thatin 
the Superior Court of Florida then in session, complain- 
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ant Carter, by the consent of Reuben Thornton, who held 
a letter of attorney from Warren Jordan, deemed sufficient 
for that purpose; obtained a judgement and decree of fore- 
closure for $16,783.00. That an execution on said judg- 
ment was immediately awarded and a levy was made on 
the slaves attached; that said slaves so levied on were sold 
onthe 31 day of December, 1842, and on the 9 day of Janu- 
ary, 1843, and were bid in by R. H. Long for the benefit of 
complainant. 


The bill further alleged that previous to said sale, and 
on the 15 day of December, 1842, said Bennett instituted 
an action of Trover against complainant Carter, in Frank- 
lin Superior Court, for the recovery of said slaves, sold as 
aforesaid, and that Roberts, Allen & Company, instituted a 
like action for the recovery of the two slaves levied'on 
while in their possession. That in December, 1848, the 
said action of Trover instituted by Bennett, cameon for trial 
before the Circuit Court for Franklin County, and that at 
said trial said Bennett claimed title under his actual pos- 
session at the time of levy, and through the bill of sale 
from Thornton, and that complainant Carterdefended un- 
der the judgment of foreclosure aforesaid and the sale 
thereunder, but to his surprise said judgment and sale 
did not avail him as alegal defence, by reason of the fact 
that Bennett and others in possession of said slaves, ‘were 
not made parties defendants in said proceedings, and by 
reason of a want of sufficient notice to Jordan, and by rea- 
son of the want of sufficient authority in Reuben Thorn- 
ton to give the various consents he attempted to give in 
behalf of Jordan. That notwithstanding sixteen of said 
slaves had been retaken by Bennett, us hereinafter stated, 
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a verdict was rendered in favor of Bennett, and judge- 
ment given thereon for $19,999.66. 

. That an application for anew trial was made on the 
ground among others, that the verdict and damages were 
against the evidence, but that said application was refused 
among other things, because the said Court deemed it had 
no authority in law to grant a new trial, onthe ground 
that the verdict was against evidence, and that on appeal 
the Supreme Court decided it had no power to correct the 
errors of the Circuit Judge in refusing to grant a new trial. 
That in like manner and at the same term of the Court 
the said Roberts, Allen & Co., recovered a judgment in the 
action instituted by them for $1075.00. That since the 
rendition of this judgment, complainant has for the first 
time been informed, that the suit in favor of Roberts, Al- 
len & Co., was prosecuted by Bennett for his own use, and 
that said recovery is in fact the recovery of Bennett for 
_ slaves, which he had long before the trial retaken by force 
and disposed of. 

The bill further alleges, that pending the said suits at 
law, the slaves purchased by complainant, were removed 
to the plantation of R. H. Long, in.Jackson County, Flori- 
da, to abide the result of said proceedings, and that on or a- 
bout the 17th day of April, 1843, the said Bennett by force 
did enter upon the premises of said Long, and seized and 
carried away sixteen of said slaves, and also the slaves 
sued for in the actionin favor of Roberts, Allen &Co., which 
slaves said Bennett disposed of for hisownuse. That sub- 
sequently complainant Carter instituted an action of -Tro- 
ver against said Bennett, for the conversion of said sixteen 
slaves in Georgia, where process was served on said Ben- 
nett, and in said suit he, complainant, recovered judg- 
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ment for $3850. 00, principal, ak $1310. 38-100 for ‘dama- 
ges and hires. That no part of said judgment being 
paid, complainant instituted an action on. said judgment 
in the United States District Court for the Northern Dis- 
trict of Florida, and that afterwards on the 17 day of Feb- 
ruary, 1852, complainant recovered judgment therein a- 
gainst said Bennett for $7261.59-100 and that execution hath 
been issued thereon, returned no property found. 

The bill further alleges that by reason of the irregulari- 
ities in the pleadings and proceedings in the suit for the 
foreclosure of the mortgage as aforesaid, which did not 
reach or effect the merits of said mortgage, or the mortgage 
debt, or the equities of complainant ; he could not defend 
himself in a Court of law by setting up his equities as as- 
signee of the mortgage debt as his equities as judgment 
creditor of Warren Jordan, and that his said claims were 
not considereded or allowed in said proceedings at law. 

The bill further alleges that both Reuben Thornton and 
Warren Jordan, died insolvent in the State of Tennessee, 
in the year 1843, and at the removal of said slaves from 
Georgia, neither of them had any means or property ac- 
cessible to complainant, which could be applied in pay- 
ment of said mortgage debt or of said judgment, except 
the property other than the slaves embraced in the mort- 
gage and that all said property has been exhausted either 
by the application of the proceeds to the said deed of 
mortgage, or to older and superior liens, except about 
920 acres of land in Georgia, which as yet remains 
unsold, and for which two dollars per acre cannot be had. 
And further, that he is unable to obtain satisfaction of his 
jadgment aforesaid from said Bennett, that said Bennett 
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has for a long time been embarrassed, and that shortly 
after the recovery against him, he removed to the State of 
Louisiana. That the slaves aforesaid cannot be found, 
and that they have been removed and scattered beyond the 
reach of complainant’s claims. 

The bill further alleges that defendants Semmes, Baltzel! 
and Davis, claim to be interested in said recoveries at 
law in favor of Bennett and of Roberts, Allen & Co., and 
that they severally have alien as attorneys upon the pro- 
ceeds of said judgmnts, paramount to all the equities of 
complainant, for compensation, and fees for alleged ser- 
vices rendered dy them as attorneys for the plantiff in said 
judgments, and have notified complainaat of the sums 
claimed by them severally, which in the aggregate ex- 
ceed the sum of ten thousand dollars, atl which complain- 
ant charges to be against equity, &c. 

The bill also alleges that the judgment in favor of 


Bennett, has been assigned by him to Robert May, but 
charges that such assignment is fictitious and colorable, 
and intended to defeat the equities of complainant, &c. 
The prayer of the bill for injunction and relief is set out 
in the opening of the opinion of the Court. 
Among the other exhibits filed with the said bill of com- 
plainant is the following, viz ; 





_ Terrrrory or Fiorina, 
Franklin County. 

Whereas, Reuben Thornton of the county of Hall, in the 
State of Georgia, has this day sold R. J. Floyd, and A. T. 
Bennett the following negroes which are now in the posses- 
sion of the Marshal under an attachment sued out against 
one J. L. Hodges, to wit : (naming them—seventy-eight in 
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number,) which said negroes are sold by the said Thornton 
to us the said R. J. Floyd and A. T. Bennett, subject to all 
the liabilities that are against them in the way of debts, 
either by note, judgement or mortgage in the State of 
Georgia, either as the property of Warren Jordan or the 
said Reuben Thornton, the said Reuben Thornton only 
warranting the same against himself and his heirs. This 
is therefore given by us to show that if any of said proper- 
ty should be lost by suit in consequence of any claims as 
aforesaid, that it is to be no off-set or plea against the pay- 
ment of the notes of seven thousand dollars, bearing even 
date wiih these presents, given by said Bennett and Floyd 
in payment for said negroes, as witness our hands and seals 
this 16th March, 1842. 
R. J. FLOYD, [seal.] 
A. T. BENNETT, [seal.] 

Signed, sealed and delivered in presence of 

J. C. Harris, 

J. M. Teneve. 

The complainant also annexed to his bill copy of a plea 
sworn toby A. T. Bennett, on the 24th July, 1844,ina 
certain case instituted by Charles T. Thornton, against him 
on the note for $7000.00, given by him and Floyd to Reu- 
ben Thornton, in which he alleged that the note aforesaid 
“was made and executed in consideration and payment 
of certain negroe slaves, sold to defendant on the 16th 
day of March, 1842, “that said slaves being the property of 
one Warren Jordan, in the State of Georgia, were fraudent- 
ly, clandestinely, covinously, collusively, wickedly, illegal- 
ly and improperly against the laws of said State, run off, 
removed and carried away from said State by said Jordan 
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and Reuben Thornton, said removal being made, executed, 
contrived and devised of fraud, covin, collusion and guile, 
to convey them from said State, out of and beyond the 
United States to Texas, to the end, purporse and intent to 
convert them to their own use and profit andtodelay, hinder 
and defraud the Georgia Railroad and Banking Company 
and others to whom said slaves had been mortgaged and 
their creditors in said State of Georgia, contrary to the 
laws of said State ; that the sale to said defendant, (Ben- 
nett,) by the said Thornton and the giving and taking of 
said note of $7000.00, and its assignment to plantiff was 
in pursuance and consumation of the same wicked, fraud- 
ulent, corrupt, illegal, covinous and improper design con- 
trivance and purpose,” &c. 

On motion in behalf of complainant Farish Carter, and 
after argument of the counsel for the parties, an injunc- 
tion was awarded enjoining and restraining all proceed- 
ings upon the judgments and executions mentinned in the 
bill of complainant, in favor of A. T. Bennett and Roberts, 
Allen & Co. 

The defendant, A. T. Bennett, alleges in his answer that 
the Court has no jurisdiction over so muchof the matter — 
of said bill as relates to the judgment asserted by com- 
plainant, to be held by him against Warren Jordan in the 
’ State of Georgia, because he says that said complainant 
has never obtained judgment in this State upon said 
judgment, and had execution issued thereon anda return of 
no property. 

He further alleges ‘thatthe factsin said complainant’s bill, 
set forth as to the nature and character of said conveyance 
of said slaves by said Jordan to said Reuben Thornton, and 
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by said Thornton to this defendant, (Bennett,) were fully 
known to said complainant, (Carter,) inthe year 1842, 
and more than five years before the bringing of this suit,— 
and that the rendition of said judgment, as is by said com- 
plainat asserted occured more than five years before the 
bringing of this suit, to wit: in the y ear 1842, and that the 
possession of said negro slaves by this defendant, (Ben- 
nett,) and his acts of ownership over the same, and said 
suit at law against said complainant for the seizure of 
said slaves, began more than five years before the bringing 
of this suit, to wit: in the year 1842, and have continued 
without any cessation or interrupition up to this time, and 
that therefore the right by said complainant in his said 
bill asserted as a judgment creditor of said Jordan, against 
defendant, (Bennett,) as the purchaser and owner of said 


negro slaves, or a judgment recovered for the conversion 
thereof, began and existed, if at all, more than five years 
before the bringing of this suit, and that the failure of the 
complainant to institute suit thereon has not arisen from 
any act of this defendant, nor been prevented by any legal 
disability of said complainant, but that such delay and 
lapse of time has arisen from the laches and fault of said 
complainant, all of which this defendant, (Bennett,) insists 
is a bar to the discovery and relief so prayed. 

Defendant further in his answer denies he became liable 
as the trustee for said Carter as charged in said bill, and if 
such was the fact, because he says therein, that sofar 
back .as the year 1642, he asserted adverse title and pos- 
session to said negroes so purchased by him against the 
said complainant, of all-which said complainant had ne- 
tiee at the time aforesaid, and has maintained the same up — 
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to the present time, that by reason of said fact and said lapse 
of time, that said complainant is and should be barred 
from any and all relief sought for by said bill by reason of 
said alleged trust. 

‘Bennett also in his answer says that to so much of said 
bill as seeks relief against the suits now pending in Frank- 
lin Circuit Court, in favor of this defendant against said 
complainant, said Court of Equity had no jurisdiction over 
said suits by reason of the fact, that if the matters al- 
leged in said bill be true, it is competent for said complain- 
ant to plead’to said suits a former recovery, and that said 
complainant has a full and complete remedy at law to said 
suits. 

He also says that all and singular, the matters in rela- 
tion to the claim by said Carter in his said bill set forth in 
respect to any mortgage of said slaves, sued for in said ac- 
tion of Trover, and as tothe ownership by said Carter of the 
debt in said mortgage provided to be paid, were in said ac- 
tion of Trover fully considered and determined, and this de- 
fendant (Bennett) relies on the said judgment rendered in 
said action as a conclusive and final adjudication of said 
matters, and craves the benefit thereof as a final settlement 
thereof, and insists upon the same as a complete answer 
to so much of complainant’s bill as seeks from said defen- 
‘dant any discovery in relation to said mortgage, or the 
ownership of said mortgage debt by said Carter, and in 
bar of the relief in respect to said asserted mortgage and 
mortgage debt, which said Carter asks in his said bill. 

He also says that the said finding of said Jury, and said 
judgment of said Court in said action of Trover should 
be deemed and held to be final and conclusive upon said 
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questions, relating to any mortgage of said slaves, because 
such matter was a proper subject matter of defence, capa- 
ble of being presented by said Carter on the trial of said 
action and capable of being considered by said Jury or 
Court in mitigation of damages, and that even if it was 


true that said matters were not presented to said Jury by 

said Carter, and by them were not considered, yet that such 

failure, if it had occured, was the fault of said Carter, and 
that it is contrary to Equity and grossly vexatious on the 

part of said Carter to seek to renew the litigation i in re- 

spect to said alleged mortgage, by said Carter now again 

in his said bill set up, after the same matters have been fully 

heard, and after said Carter attempted to prove said mat- 

ters on the trial of said action of Trover, and that it is: 
contrary to Equity and the rules of Equity proceedings 
and beyond the power and jurisdiction of said Court of 
Equity to re-examine and decide in this proceeding the 

said matters so before fairly tried and decided in said suit 
at law, orin any wise to re-investigate the matters of fact 
which might and should have been litigated in said action 

at law. 

He also says that if the allegationsin said Carter’s bill be 
true, that said facts as to said mortgage and the ‘rights of 
said Carter in respect thereof, were not fully tried and de- 
cided in said action of Trover, yet, this defendant (Ben- 
nett) insists that the conduct of said Carter in keeping 


back his asserted equitable claim, and obstinately litigating 
with defendant in a Court of law, ata ruinous cost to de- 
fendant, whilst as said’Carter now asserts, said Court had 
no jurisdiction to administer complete relief, does not enti- 
tle the said complainant to the aid of this Court; but on 
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the contrary imperiously requires, that by refusal to grant 
this relief asked, a just rebuke should be administered to 
conduct so litigious and oppressive in its character. 
Bennett in his said answer also denies the statements in 
said bill, as to the ground of the refusal ofthe Judge who 
tried said suit in Trover between said Bennett and Car- 


ter, to grant a new trial therein. 
He also denies the allegations as to the character of the 


verdict of said Jury, and all the charges of gross error in 
said verdict, and insists that the complainant is not enti- 
tled again to re-examine the same matters, but that such 
decision thereof is conclusive upon said complainant. 

He also denies that said judgment in the foreclosure 
suit against Warren Jordan, failed said Carter as a defence, 
on the trial of said suit in Trover, between said Carter and 
Bennett, because of mere accidental irregularittes or mis- 
takes over which he, said Carter had no control, and as to 


which he could not 7 ‘ 
He also denies that the failure of said Carter to obtain 


the benefit of his said proceedings in said suit of foreclos- 
ure against Warren Jordan, and the causes of said failure 
were of a kind not to impair any claim which said Carter 
‘might have to the aid of a Court of Equity, as is sought to 
be shown by said Carter by the statement made in his said 
bill, on the contrary this defendant insists that the acts of 
said Carter in respect tothe said proceedings in said fore- 
elosure suit, do and should seriously impair any such 
claim, ifany he has, and that said proceedings in said 
foreclosure suit in said Superior (now Circuit) Court of 
Franklin County, against said Warren Jordan, and the 
acts of said Carter in connection with the same are g bar 
#0 the relief asked by said Carter. 

















TERM AT TALAHASSEE 1855. 23) 


——————————————————— aD 
Carter vs. Bennett, et al.~-Statement of Case. 








He also denies the allegations contained in said Bill of 
complaint charging him with fraudulent conduct in the 
purchase of said slaves and with the intent as alleged of 
defrauding the Georgia Rail Road Banking Company, and 
the creditors of Warren Jordan, and insists that the same 
were passed upon by the Jury in the Trover suit of Car- 
ter and Bennett, and that the judgment rendered in said 
cause is and should be finul and conclusive. 

He also denies, that said judgment of Roberts Allen, & Co. 
was obtained as alleged in said bill, upon “like evidence,” 
and because said judgment is a bar to the relief prayed for 
by said complainant in reference to said judgment. 

He also asserts, that the lien of said defendants Davis 
and Semmes, for fees, upon the recovery of said judgment | 
in Bennet vs. Carter, in Trover are superior to any of the 
Equities set up in the bill of complaint. 

He further states, that previous to said sale tothis defend- 
ant and Floyd, the said Thornton informed this defendant, 
that a portion of the said slaves were under Mortgage in 
the State of Georgia to the Central Bank of that State, for 
something under Five Thousand Dollars. That there was 
no other valid claim against the slaves, and that there was 
sufficient property in the State of Georgia to pay off said 
incumbrance. Defendant was informed afterwards, but did 
not know at the sale, that said Thornton had informed 
said Floyd that the Mortgage debt was nine thousand 
dollars or thereabouts. 

He further says that the day after the execution of said 
Bill of Sale and the delivery of said slaves, the instrument 
in writing referred to in said Billas exhibit F. was presented 
to the defendant to sign. That said Floyd had previously 
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(the same day) signed it, and it was then and there re- 
presented to this defendant that the sole purpose and ob- 
ject of said instrument, was to prevent said Floyd and 
this defendant from pleading any recovery of said negroes st 
by virtue of any claims from the State of Georgia as a 
set off to the said joint note of $7000. And it was 
with this purpose and none other that this defendant 
was induced to sign said instrument. This defend- 
ant then believing that there was no valid claims a- 
gainst said property, other than that stated by said Thorn- 
ton and previously referred to. And he denies that the 
object of said instrument was as stated in said Bill, but 
onthe contrary it formed no part or condition of said sale 
further than before stated: That though said instrument 
bears date on the day of said Bill of sale, yet in point of 
fact, it was drawn up and executed on the next day there- 
after. 

That said Bill of sale was a full and absolute convey- 
ance without condition whereas said instrument was up- 
on a seperate piece of paper, and designed as a private 
memorandum for the protection of said Thornton’s in- 
terest. 

The record in the Trover suit instituted by Bennett vs. 
Carter referred to in the bill and answer was considered 
and admitted as evidence in this case, which embraced the 
testimony given by R. J. Floyd in that case, who stated 
that “Thornton at the time of sale, told me there was a 
Mortgage upon certain land and a portion of the negroes 
for some nine thousand dollars. He gave me a list of the 
negroes that he said were not mortgaged. The most of 
these negroes I got by his advice. After the suit was com- 


























TERM AT TALLAHASSEE, 1855. 233 








Carter vs. Bennett, et al.—State ment of Case. 





menced I found that many of the negroes were mort- 
gaged that he gave mea list ofthoseas not being mortgaged. 
We did remove the negroes immediately from the jail to the 
schooner and got a steamer to tow us in the bay—we put 
them on Schooner Magnet—divided them at sea. I sold 
mine, Farrier disposed of his, or has them now, and the 
Marshal sold Bennett’s. We put them on the Schooner to 
send them where they might be divided without being 
molested by the Georgia debt of nine thousand dollars. I 
was with the negroes. Bennett and Farrier were both 
there? the officers of the Schooner and Steamer that towed 
the Schooner down, were there and possibly some passen- 
gers on the Steamer.” 

A. G. Semmes and W. G. M. Davis who were made 
defendants, severally answered that they were engaged as | 
Attorneys in the prosecution of said Trover suit of Bennett 


against Carter and severally claim that they have a lien 
for their fees upon the judgment rendered therein, superior 


to the alleged Equities of complainant and should be allow- 
ed the same out of said recovery. A. G. Semmes, Esq. 
claims that for his services in said suit he is entitled to the 
sum of $5000.00 and W.G. M. Davis, Esq. states that by 
contract and agreement with Bennett, he was to receive 
$2,500.00, for his services in the Supreme and Circuit 
Courts of the State, and the further sum of $1,200.00, for 
his services in the Supreme Court of the U. S. 

Robert May likewise answered, stating that he held an 
assignment of the judgment rendered in the Trover case, as 
collateral security. 

On the coming in of the answer of Bennett the Court be- 
low on motion in his behalf dissolved the injunction which 
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had previously been awarded, and the complainant Carter 
prayed an appeal to the Supreme Court. 
ames T. Archer and R. J. Moses for appellant. 
W. G. M. Davis and A. G. Semmes, for appellees. 
HON. W. A. FORWARD, Judge of the Eastern Cir- 


cuit, (who presided in the case in lieu of BALTZELL, C.J. 


isqualified) delivered the opinion of the Court. 
he bill was filed to cancel a bill of sale from one Reu- 


ben Thornton to said Bennett and Floyd, and to require 
the defendants Bennett, Floyd and Roberts, Allen & Co., 
to release all right, title, interest or claim under said bill of 
sale, in aud to said slaves therein mentioned, as against the 
said Farish Carter, also to set aside a judgment at law in 
an action of Trover in the Circuit Courtof Franklin Co., in 
this State, wherein the said Bennett was plantiffand said Far- 
ish Carter was defendant, for the conversion of some of the 
negroes mentioned in said bill of sale. And also in anoth- 
er action therein, between Roberts, Allen & Co., plantiffs, 
and said Farish Carter, defendant, (and which is alleged to 
be the property of said Bennett,) for the conversion of oth- 
er of said negroes which where of said Jordan and Thorn- 
ton; and that they be required to release, cancel or dis- 
charge the same, or that they be perpetually enjoined from 
the collection thereof, or ifthe said judgment be not decreed 
to be cancelled as against equity and good conscience, that 
the said judgments be allowed to be paid extinguished and 
set-off on a mortgage of one Warren Jordan, to the Georgia 
Railroad and Banking Company, assigned to the said Far- 
ish Carter, cmbracing the said slaves in said bill of sale of 
Thornton to Bennett, (as well as other property real and 
personal,) and on another claim which the said Carter has 
as judgment creditor of said Jordan. 
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And that said defendants be enjoined from further pro- 
ceeding in the prosecution or institution of any suits at 
law against said Carter, until the final decree in this 
cause. 


And that said defendants Bennett and Floyd be required 
to produce the slaves received of said Thornton, under and 
by virtue of said bill of sale, and which have not been sold 
under execution upon a judgment of foreclosure of said mort- 


gage upona petition filed on the common law side oftheSu- 
perior Court of Franklin County, by the said Georgia Railroad 
and Banking Company,) for the use of said Carter against 
Warren Jordan. 

And that as to said last mentioned negroes, the said 
mortgage be foreclosed, and that said Bennett and Floyd . 
and all persons claiming under them, be barred of and 
from all equity of redemption therein under said deed of 
mortgage, held by said Carter as such assignee, and that 
said slaves when produced be sold to pay the balance due 
on said mortgage debt, that said Farish Carter be allowed 
to credit upon said mortgage, at a fair and just valuation, 
the slaves sold and retained by said Carter, on the said 
judgment of foreclosure in said Superior Court, and which 
were not recaptured by said Bennett ; and alsothe balanee 
due said Carter on his said judgment in Georgia against 
said Jordan, and that if such sales prove insufficient, that 
the balance be decreed to be paid bysaid defendants, Ben- 
nett and Floyd, or if thesaid slaves cannot or will not be 
delivered up to abide the decree of said Court of Equity, 
that said Bennett and Floyd be decreed to pay the whole 
amount due to said Carter on said deed of mortgage, and 
judgment against said Jordan in Georgia, (@sit is contended 








236 SUPREME COURT, 
—_—_—_—_—_—_—_—X—X—X—X—X—yl- — 
Carter vs. Bennett, et al.—Opinion of Court. 

















in said bill they agreed to doby their agreement with said 
Reuben Thornton at the time of their purchase.) And that 
the said pretended assignment of said judgmentin Trover 
against said Carter, to said Robert May by said Bennett, 
be declared null and void as against said Carter; and that 
the said pretended liens on said judgment in Trover for 
fees set up by defendants, Semmes, Baltzell and Davis, 
attorneys for said Bennett, be decreed to be contrary to 
equity; and that they be disallowed, orifany part of their 
said demands be allowed, that an account be taken there- 
ofand the same adjusted upon proof. Andageneral prayer 


for other and further relief. 
An injunction, after argument, was granted in the Cir- 


cuit Court, and upon the coming in of the answer of the 
defendant (Bennett,) said injunction on motion of Solicitor, 
and without further argument, was ordered to be dissolv- 


ed. 
From which order (as provided by act of 7th January, 


1853,) an appeal has been taken to this Court. 

+ The first question that presents itself is the practice of 
Courts of Equity in dissolving or retaining injunctions, upon 
the coming in of the answer of defendant. 

We believe it to be the almost universal practice, that if 
the answer fully denies all the circumstances upon which 
the equity is founded, credit is given to the answer and the 
injunction dissolved. This practice, however, is not with- 
out exceptions. Chancellor Kent in Roberts vs. Anderson, 
2 John, Ch. R., says : “ that even where allthe equity of 
the bill is denied by the answer, it is not of course to dis- 
solve the injunction; as the granting and continuing an 
injunction rests always in the sound discretion of the Court 
to be governed by the nature of the case.” 
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The complainant by his solicitor contends that the Chan- 
cellor erred in dissolving the injunction, because there is 
sufficient equity disclosed by the answer to have induced 
the Court to continue it until the hearing; and also be- 
cause the equity of the bill upon which the injunction 
rests, is not denied by the defendant. 

The defendant insists that the injunction should be dis- 
solved, because the said Bennett in his answer says: 














I. The Court of Equity of this State has no jurisdiction 
over part of the matters alleged in said bill, to wit: “So 
much thereof as relates to the judgment, asserted by com- 
plainant to be heldby him against Warren Jordan in the 
State of Georgia, because he says that said complainant 
has never obtained judgment in this State upon said judg- 
ment, and had execution issued thereon, and a return of 
no property. 

II. Because as to other parts thereof, the said Bennett in 
his answer states “that the facts in said complainant’s 
bill, set forth as to the nature and character of said con- 
veyance of said slaves by said Jordan to said Reuben 
Thornton, and by said Thornton to this defendant, (Ben- 
nett,) were fully known to said complainant, (Carter,) in 
the year 1842, and more than five years before the bringing 
of this suit. And that the rendition of said judgment, as is 
by said complainant asserted, occurred more than five 
years before the bringing of this suit, to wit: in the year 
1842, and that the possession of said negro slaves by this 
defendant, (Bennett,) and his acts, and ownership over the 
same, and said suit at law against said complainant for 
the seizure of said slaves, began more than five years be- 
fore the bringing of this suit, to wit: in the year 1842, and 
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have continued without any cessation or interruption up 
to this time, and that therefore the right of said complain- 
- ant in his said bill asserted, as a judgment creditor of said 
Jordan, against this defendant (Bennett,) as the purchas- 
er and owner of said negro slaves, or a judgment recover- 
ed for the conversion thereof, began and existed, if at all, 
more than five years before the bringing of this suit, and 
that the failure of the complainant to institute suit thereon, 
has notarisen from any act of this defendant, nor been pre- 
vented by any legal disability of said complainant, but 
that such delay and lapse oftime has arisen from the 
laches and fault of said complainant, all of which this 
defendant (Bennett) insists is a bar to the discovery and 
relief so prayed.” 

Ill. Because the said Bennett in his answer denies that 
he became liable as the trustee of the said Carter, as 
charged in said bill, and if such was the fact, because he 
says therein, that so far back as the year 1842, he asserted 
adverse title and possession to said negroes so purchased by 


him, against the said complainant, of all which the said 
complainant had notice at the time aforesaid, and has 
maintained the same up to the present time, that by reason 
of said facts and said lapse of time, that said complainant 
is and should be barred from any and allrelief sought for 
by said bill by reason of said alleged trust, 
’* VI. Because the said Bennett in hissaid answer says that 
to so much of said bill as seeksrelief against the 
suits now pending in Franklin Circuit Court, in favor of 
this defendant against said complainant, said Court of 
Equity had no jurisdiction over said suits by reason of the 
fact, that if the matters alleged in said bill be true, it is 
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competent for said complainant to plead to said suits a 
former recovery, and that said complainant has a full and 
complete remedy at law to said suits. 


V. Because the said Bennett in his answer says that all 
and singular the matters in relation to the claim by 
said Carter in his said bill, set forth in respect to 
any mortgage of said slaves, sued for in said action of 
Trover, and as to the ownership by said Carter of the debt 
in said mortgage provided to be paid, were in said action 
of Trover fully considered and determined, and this defen- 
dant (Bennett) relies on the said judgment rendered in said 
action, as a conclusive and final adjudication of said mat- 
ters, and craves the benefit thereof as a final settlement 
thereof, and insists upon the same as a complete answer to 
_ so much of complainant’s bill as seeks from said defendant 
any discovery in relation to said mortgage or the owner- 
ship of said mortgage debt by said Carter, and in bar of the 
relief in respect to said asserted mortgage and mortgage 
debt, which said Carter asks in his said bill. 

VI. Because the said Bennett in his said answer says, 
that the said. finding of said Jury, and said jadgment of 
said Court in said action of Trover, should be deemed and 
held to be final and conclusive upon said questions relating to 
any mortgage of said slaves, because such matter was a 
proper subject matter of defence, capable of being present- 
ed by sajd Carter on the trial of said action, and capable 
of being considered by said Jury and Court in mitigation of 
damages and that even if it were true that said matters were 
not presented to said Jury bysaid Carter, and by them 
were not considered, yet that such failure, if ithad occur- 
red, was the fault of said Carter, and that it is contrary to 
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equity and grossly vexatious on the part of said Carter, to 
seek to renew the litigation in respect to said alleged 
mortgage by said Carter, now again in his said bill set up 
after the same matters have been fully heard, and afler said 
Carter attempted to prove said matters on the trial of 
said action of Trover. And that it is contrary to equity 
and the rules of equity proceedings, and beyond the pow- 
er and jurisdiction of said Court of Equity to re-examine 
and decide in this proceeding the said matters so before 
fairly tried and decided in said suit at law, or in any wise to 
re-investigate the matters of fact which might and should 
have been litigated in said action at law. 


VII. Because he says Bennett inhis answersays, that ifthe 
allegations in said Carter’s bill be true, thatsaid facts as to 
said mortgage andthe rights of said Carter in respect there- 
of, were not fully tried and decided in said action of Trover, 
yet this defendant (Bennett) insists that the conduct of 
said Carter in keeping back his asserted equitable claim, 
and obstinately letigating with defendant in a Court of 
law at aruinous cost to defendant, whilst as said Carter 
now asserts, said Court had no jurisdiction to administer 
complete relief, does not entitle said complainant to the 
aid of this Court, but on the contrary imperiously requires 
that by refusal to grant this relief asked, a just re- 
buke should be administered to conduct so litigious and 
- oppressive in its character. 


VIII. Because said Bennett in his said answer, denies 
the statements in said bill as to the grounds of the re- 
fusal of the Judge who tried said suit in Trover, between 
said Bennett and Carter. 

IX.. Because said Bennett in his said answer denies 
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the allegations as to the character of the verdict of said 
Jury and all the charges of gross error in said verdict, and 
insists that the complainant is not entitled again to re-ex- 
amine the same matters, but that such decision thereof is 
conclusive upon said complainant. 

X. Because said Bennett in his said answer denies that 
said judgment in the foreclosure suit against Warren Jor- 
dan, failed said Carter as a defence on the trial of said suit 
in Trover, between said Carter, and Bennett, becuuse of 
mere accidental irregularlies or mistakes over whichhe said 
Carter had no control, and as to which he could not judge. 

XI. Because said Bennett in his said answer denies that 
the failure of said Carter to obtain the benefit of his said 
proceedings in his said suit of foreclosure against Warren 


Jordan, and the causes of said failure were of a kind not to 
impair any claim which said Carter might have to the aid 
of a Court of Equity, as is sought to be shown by said 
Carter by the statements made in his said bill, on the con- 
trary, this defendant insisis that the acts of said Carter in 
respect to the said proceedings in said foreclosure suit, do 
and should seriously impair any such claim, if any he has, 
and that the said proceedinzs in said foreclosure suit in 
said Superior (now Circuit) Court of Franklin County, a- 
gainst said Warren Jordan, and the acts of said Carter in 
connection with the same, are in bar to the relief asked by 
said Carter. 

XII. Because the said Bennett in his said answer denies 
the allegations contained in said bill of complaint, charging 
him with fraudulent conduct in the purchase of said slaves, 
and with the intent as alleged, of defrauding the Georgia 
Railroad and Banking Company, and the creditors of War- 
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ren Jordan, and insists that the same were passed upon by 
the Jury in the Trover suit of Carter and Bennett, and that 
the judgment rendered in said cause is and should be final 
and conclusive. 

XIII. Because the said Bennett in his said answer, denies 
that said judgment of Roberts, Allen & Co., was obtained 
as alleged in said bill, upon “like evidence,” and because 
said judgment is a bar to the relief prayed for by the com- 
plainant in reference to said judgment. 

Lastly: That the lien of said defendants, Davis and 
Semmes, for feesupon therecovery ofsaid judgment in Ben- 
nett vs. Carter, in Trover, are superior toany of the equi- 
ties set up in bill of complaint. 

In determing whether the injunction shall be continued, 
it is necessary to examine whether the prayer of the bill in 
‘any of its aspects may be granted at the final hearing, for 
this purpose we take up the reasons urged by said defen- 
dants in the order presented. 

To the Ist. objection. We say did the bill contain noth- 
ing but the claim set up under this judgment in Georgia, 
and the Complainant thereby seeks to interfere with the 
frauds of the original debtor, (Jordan) then the position as- 
sumed in this respect would be fatal, for until judgment 
has been recovered thereon, and execution sued out, and 
_ pursued to every available extent, he is but a creditor at 

large. ; 

It is true the constitution of the United States provides 
that as to matters of evidence it shall be entitled to full 
faith and credit (and that credit is considered due to judg. 
ments of Courts of sister States in Florida,) but we cannot 
hold that the like faith and credit, should be given, to sub- 
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sequent acts under said judgment, such as issuing and re- 
turning of execution thereon in another State. 


There are however other matters set forth in said bill, 
which we think as hereinafter stated, gives the said Court 
of Chancery jurisdiction in this cause, and as this judgment 
forms a part of the transactions, and is the property of the 
complainant who has submitted himself to the jurisdiction 
of said Court, and seeks justice therein, it may therefore be 
properly acted upon, the court ofchancery having jurisdiction 
for one purpose will retain the bill as to all other matters 
necessary, to the attainment of justice between the parties, 
and arising out of the subject matters. 

Holding these views on this point, it is deemed unneces- 
sary to determine the various questions of remedy for re- 
covery of claims of an equiteble nature, by one non resi- 
dent against another, so wry, presieees by the solicitorson 
both sides. 

To the2nd. objection. We do not think it necessary to decide 
in this cause, whether judgments of Courts of another State 
should be considered as simple contract debts or not, and 
under the operation of the lex fori.as to the statute of 
limitations because there are sufficient circumstances and 
facts alleged in said bill, which (if found true) will bring 
the case within the well known rules of equity, taking it 
out of the operation of the act. Besides (as will be here- 
inafter seen) we hold that said Mortgage assigned to said 
Farish Carter, can be foreclosed in said Court of Chancery, 
under the bill in this cause, and that in said “Exhibit F.” 
declared to be the agreement of said Bennett and Floyd, 
with said Thornton, of the terms of purchase, a trust is 
created for the payment of said mortgage and debts. 
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In Kane vs. Bloodgood 7 John Ch. R. 111. Chancellor 
Kent lays down as law, “That the trusts intended by the 
Courts of Equity, not to be reached or affected by the 
statute of limitations, are those technical and continuing 
trusts which are not at all cognizable at Jaw but fall within 
the proper, perculiar, and exclusive jurisdiction of this 
Court.” See also Bond vs. Hopkins, 1 Schoales and Le- 
froy 428. And this ruling seems perfectly harmonious with 
the judgment in Beckford and others vs. Wade 17 vesy 
97, cited by Mr. Davis, one of the Solicitors for Defen- 
dants. 

It is contended by Judge Semmes of Counsel for defen- 
dants, that said Bennett has held possession of these slaves 
adversely to Carter since the date of his purchase in ’42, and 
Carter’s rights (if any) are barred by the statute of limita- 
tions. We have already seen that if this agreement, setting 
forth the terms of purchase, between Bennett and Floyd 
and Thornton is established, and the claims of Carter not 
barred at the time of the execution, then, the Court of 
Chancery has peculiar and exclusive jurisdiction. If it were 
not so the bill, exhibits, and answer, present anything but 
possession adversely to Carter,—in other words, adverse 
possession, according to the legal requirements thereof. 

To the 3rd. objection. The said Bennett denies that he 
. became liable as the trustee for said Carter as charged in 
said bill. It is contended in said bill that Bennett and 
Floyd, thus became liable under an agreement setting 
forth the terms of the purchase, which said agreement is in 
the following words: 


Territory or Forma, 
Franklin County. 
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Whereas, Reuben Thornton of the county of Hall, in the 
State of Ga., has this daysoldR. J. Floyd, and A. T. Bennett 
the following negroes which are now in the hands and posses 
sien of the Marshal under an attachment sued out against 
one J. L. Hodges, to wit : (naming negroes, seventy-eight in 
number,) which said negroes are sold by the said Thornton 
to us the said R. J. Floyd and A. T. Bennett, subject to all 
the liabilities that are against them in the way of debts, 
either by note, judgment or mortgage in the State of 


Georgia, either as the property of Warren Jordan or the 
said Reuben Thornton, the said Reuben Thornton only 
warranting the same against himself and his heirs. This 
is therefore given by us to show that if any of said proper- 
ty should be lost by suit in consequence of any claims as 
aforesaid, that it is to be no off-set or pleaagainst the pay- 
ment of the note of seven thousand dollars, bearing even 
date with these presents, given by said Bennett and Floyd 
in payment for said negroes, as witness our hands and seals 
this 16th March, 1842. ° 
R. J. FLOYD, [seal.] 

A. T. BENNETT, [seal.] 

Signed, sealed and delivered in presence of 

J. C. Harris, 

J. M. Teneve. 

When we take into consideration the whole facts of this 
case as disclosed by the record in the Trover suit, there 
cannot be a doubt but that both Bennett and Floyd, at the 
time of the purchase were conversant of the fact, that there 
were liabilities beyond the mortgage, of said Jordan and 
Thornton in Georgia. At any rate they were sufficiently 
advised to put them on their guard. They certainly knew 
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that five days before their purchase, Warren Jordan sol 
these same negroes (with four others) making in all 79, to 
said Reuben Thornton, for $30,000 cash down—the bill of 
sale of which, was witnessed by the said Bennett in Geor- 
gia, where he had gone at the request of said Thornton on 
business connected with the same slaves. 

Knowing this they purchased 65 of said negroes for 
$14,000—and partly on credit. Now why this reduced 
price? It is not explained by Mr. Bennett in his answer ? 
Is it not the natural conclusion that the amount due on the 
mortgage on said slaves and Carter’s Judgment in Georgia 
then recovered anda lien upon them form a part of the 
consideration they were to pay? What did they mean 
when they declared under their hand and seal, that they 
bought said negroes subject to all the liabilities that are 
against them in the way of debt, either by note, judgment 
or mortgage in the State of Georgia, either as the property 
of Warren Jordan or the said Reuben Thornton? Mr. 
Bennett in his answer to the bill of complaint, states: 
“That previous to said sale to this defendant and Floyd, 
the said Thornton informed this defendant, that a portion 
of said slaves were under mortgage in the State of Geor- 
gia, to the Central Bank of that State, for something un- 
der five thousand dollars, that there was no other va.ip 
cLAIM against the slaves, and that there was sufficient pro- 
perty in the State of Georgia to pay off said incumberance. 
Defendant was informed afterwards, but did not know at 
the sale that said Thornton had informed said Floyd that 
the mortgage debt was nine thousand dollars or there- 
abouts.” 

“This defendant further says that the day after the ex- 
ecution of said Bill of Sale, and the delivery of said slaves 
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the instrument of writing referred to in said bill as exhibit 
“F’” was presented to the defendant to sign, that said 
Floyd had previously (the same day) signed it, and it was 
then and there represented to this defendant that the sole 
object and purpose of said instrument, was to prevent said 
Floyd and this defendant from pleading any recovery of 
said negroes by virtue of any ciaims from the State of 
Georgia as a set-off to the said joint note of 7,000 dollars. 
And it was with this purpose and none other that this defend- 
ant was inducedto sign saidinstrument. This defendant then 
believingthat there was no valid claims against said proper- 
ty, other than that stated by said Thornton and previously 
refered to.” 

This defendant denies that the object of said instrument 
was as stated in said bill, but on the contrary it formed no 
part or condition of said sale further than before stated ; 
that though said instrument bears date on the day of said 
bill of sale, yet in point of fact, it was drawn up and execu- 
ted on the next day thereafter.” 

“That said Bill of Sale wasa fulland absolute conveyance 
without condition—whereas said instrument was on a sepe- 
rate piece of paper and designed as a private memorandum 
for the protection of said Thornton’s interests.” 

Mr. Floyd says—see his testimony in record of Bennett 
vs. Carter, Trover suit, p. 7. “ Thornton at the time of sale, 
told me there was a mortgage upon certain land, and a por- 
tion of the negroes for some nine thousand dollars.” He 
gave me a list of negroes, that he said was not mortgaged, 
The most of these negroes I got by his advice. After suit 
was commenced, I found that many of the negroes were 
mortgaged, that he gave me a list of, as not being mort- 
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gaged.” Again on p. 9hesays: wedid remove the negroes im- 
mediately from the jail to the Schooner, and got a Steamer 
to tow us in the bay.” “We put them on Schooner Mag- 
net—divided them at sea,—I sold mine, Farrier disposed of 
his, or has them now, and the Marshal sold Bennett’s. We 
put them on the Schooner to send them where they might 
be divided without being molested by the Georgia debt of 
nine thousand dollars. I was with the negroes; Bennett 
and Farrier were both there; the officer of the Schooner, and 
Steamer that towed the Schooner down were there, and 
possibly, some passengers on the Steamer.” 

In addition to which Mr. Bennett in an affidavit filed in 
a suit of Charles T. Thornton vs. Bennett and Floyd— 
which will be found on page 97 of said record, made an 
exhibit to the bill in this cause. “That the said slaves be- 
ing the property of one Warren Jordan in the State of 
Georgia, were fraudulently, clandestinely, covinously, col- 
lusively, wickedly, illegally and improperly, against the 
laws of said State, run off, removed and carried away from 
said State, by said Jordan and said Reuben Thornton, 
said removal being made, executed, contrived and devised 
of fraud, covin, collusion and guile, to convey them from 
said State, out of and beyond the United States to Texas, 
to the end, purpose and intent to convert them to their 

_own use and profit, and to delay, hinder and defraud the 
Georgia Rail Road and Banking Company, and others to 
whom said Slaves had been Mortgaged, ann oruer crept- 
Tors IN THE State or Georeia.” 

Now it is true, that this affidavit does not state when the 
said Bennett became possessed of the fact that there were 
“other creditors in the State of Georgia” besides this mort- 





4 











TERM AT TALLATIASSEE, 1855. 249 








Carter vs. Bennett, et al.—Opinion of Court. 





gage.—And it is not forgotten that said Bennett in his said 
answer says that he made this affidavit under misappre- 
hension of its contents, yet in connetcion with ,the state- 
ment made in Exhibit “F.” by Floyd and Bennett, to wit: 
“which said negroes are sold by the said Thornton to us 
the said R. J. Floyd and A. T. Bennett, subject to all the 
liabilitiesthat are against them in the way of debt, either by 
note, judgment or mortgage in the State of Georgia, either 
as the property of Warren Jordan, or the said Reuben Thorn- 
ton, the said Reuben Thornton only warranting the same 
against himself and his heirs,” added to which a statement 
in said bill of complaint, that said Bennett at the time of 
said purchase knew of said judgment of said Carter in 
Georgia, and that said Bennett does not in his answer ex- 
pressly deny that he knew or had heard of said judgment 
but speaks of “valid claims,” we can come to no other 
conclusion but that he knew or heard of said judgment at 
the time of said purchase. 


We do no think it material whether he knew or had 
heard of said judgment or not, if our view of it is correct, 
they state under their and hand seal, that said negroes 
are sold by the said Thornton to them “ subject to all the lia- 
bilities that are agaimst them, in the way of debt, either by 
note, judgment or morlgage in the State of Georgia.” 
y,It may all be true as Mr. Bennett saysin his answer, 
that this instrument was designed asa private memoran- 
dum, for the protection of said Thornton’s interest, and yet 
be a declaration or admission of the terms upon which the 
purchase was made. 








A written instrument is construed by Courts, and in con- 
struing said written agreement, we think the first part 
32 
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thereof is a declaration of the terms upon which said Floyd 
and Bennett purchased the said negroes, while in the lat- 
ter clause thereof, they stipulate not to off-set or plead a- 
gainst the payment of the note therein mentioned, any 
thing that may be lost by suit in consequence of said claims 
or that they may haveto pay. Mr. Bennett in his answer 
gives a different version of this agreement, but the answer 
is only evidence of the facts, to which other testimony 
could be received, therefore the answer of defendant will 
not be admitted to show that the true intention of the par- 
ties to said written agreement was contrary to what ap- 
pears on the face of it. Bott vs. Berch, 4 Madd. 255. 

It seems clear from the facts disclosed in connexion with 
this instrument, that they purchased only the Equity of Re- 
demption of said Jordan and Thornton, in said negroes, 
and that as between the parties, the justice and Equity and 
understanding of the purchase (and Courts should equitably 
construe a lawful stipulation,) was that the mortgage of the 
Bank, and the judgment of Carter, were to be met and paid 
by said Bennett and Floyd, to any amount not exceeding 
the value of said slaves at the time said liability may be 
enforced, (if upon the final hearing of this case it should ap- 
pear from the evidence that said mortgage and judgment 
were at the time of the purchase, due and owing in the 
State of Georgia, by either Jordan or said Thornton, and a 
lien, there upon said slaves.) 

_ At any rate we can give it no other construction, unless 
we declare it an illegal transaction, void for fraud or cham- 
perty. By thus viewing it, the purchase becomes a 
bona fide transaction, and the allegations of fraud charged 
against said Bennett in the bill, fall harmless and are un- 
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necessary to be considered. Ifsaid agreement was exe- 
cuted by said Bennett under false suggestions, assertions 
and fraudulent representations, and injury thereby inflict- 
ed, the Court of Chancery has in this suit on the final hear- 








ing, the power to relieve and do equity. 


Considering said agreement of purchase a legal trans- 
action, as between Bennett, Floyd and Carter’ (provided 
he is found a mortgage or judgment creditor in Georgia,) 
it constitutes a constructive trust, a trust raised by Courts 
of Equity in their favor, as an interest in rem, capable of 
being enforced directly by Carter in a Court of Chancery 
only. 2 Story’s Eq., Ju. page 673, § 1244. Ferris vs. 
Crawford, 2 Denis, 598, and Eugle vs. Haines, et al, 1 
Halsteds Ch. R., 187. ; 


It is contended by Mr. Davis, solicitor for defendants, 
that the trust is indefinite and cannot bn carried out.— 
We see no reason why the trust cannot be ascertained and 
carried out in a Court of Equity, particularly under the 
whole transactions between the parties as they are now 
before the Court. 

Judge Semmes of Counsel says, “it was competent in 
Carter to ratify thetrust and insist upon its execution, 
and he is estopped from insisting upon a trust which 
through a long course of judicial proceedings, he has here- 
tofore disclaimed.” It would have no doubt been much 
better had said Carter, long ago, filed his bill in Chancery, 
his neglect to doso, has caused much of the difficulty and 
perplexity in this cause; but we cannot find in the history 
of the litigation between these parties that Mr. Carter has 
either expressly orimpliedly disclaimed the trust, he has been 
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a defendant, up to this suit, in all the litigation excepting the 
suit against Bennett in Georgia, andin this last suit, Bennett 
did not set up the trust ; there is nothing before us showing 
that the said trust was ever denied by said Bennett, until 
this bill was filed, therefore we cannot say said Carter is 
estopped from insisting upon said trust. 

As to the 4th objection. It is no way clear thataCourt 
of law could, under its mode of proceeding, give the relief 
asked for in the bill, as to the suits now pending in the 
Franklin Circuit Court, between the said parties, and it is 
doubtful whether a plea of former recovery could be pleaded 
to them, the rule is, that in doubtful cases of this charac- 
ter, Courts of Chancery will entertain jurisdiction. West 
vs. Wayne, 3 Missouri, 16, 1 Story’s Commentaries, § 32. 

As to the 5th objection. We do not think under the cir- 
cumstances, the judgment rendered in said action of Tro- 
ver between the said Bennett and Carter, should be con- 
sidered as a final and conclusive adjudication, in respect to 
said mortgage and the ownership of said mortgage, be- 
cause they were not and could not have been fully consid- 
ered and determined. Had said mortgage and the owner- 
ship of said mortgage been fully before the Jury, and proven 
to have been duly assigned to said Carter, under the charge 
ofthe Court, no such verdict could have been rendered with- 
out having been set aside, as contrary to law and the 
charge as given by the Judge on the trial of said cause. in 
6th, 7th and 8th instructions asked. Neither the notes or 
the ownership of the mortgage were in evidence, and as to 
them, between Carter and Bennett, Carter was, as stated 
in the opinion of the Court inthis cause, 4 Fla. R., page 


348, a stranger. 
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The Jury considered the judgment in the foreclosure 
suit, (which was in evidence) erroneous and fradulent.— 
This Court has affirmed their finding anddeclared the 
judgment illegal, therefore the defence could not at 
that time and under the circumstances be made available 
in that suit. It is true, as is urged by the counsel for the 
defendants, that on said trial an attempt was made to in- 
troduce.the said notes, and thereby affirm the assignment 
of the mortgage to said Carter, and that the same was un- 
successful, and said Carter then relied upon said judgment 
of foreclosure for his defence, which was considered erro- 
neous, consequently fraudulent, yetthis is nothing more 
than an unsuccessful attempt to defend under the judgment 
of foreclosure and fraud. 

As we have already seen, the mortgage and the owner- 
ship of said mortgage, could not have been considered and 
determined by the Jury, for they were not in evidence ; 
the notes ‘to secure which, it is alleged the mortgage, 
was given, were ruled out and withdrawn, and not ag ain 
offered. 

It is contended by the defendants, that the prayer of the 
bill asking foreclosure of said mortgage cannot be granted. 
The judgment of foreclosure on the petition, having been 
declared a nullity and void, we see no difficulty in the way 
of foreclosure of the seventy-nine negroes, brought to this 
State and embraced in said mortgage as part of the relief 
asked in said bill. 

It is admitted, as contended, that the proceedings to 
foreclose in equity is altogether a proceeding in rem, 
and the estate of the mortgagor cannot be reached further 
han the property subjected in the mortgage, to the 
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payinent of the mortgage debt ; nevertheless, there is no 
difficulty under the peculiar circumstances of this case in 
earrying it out. The mortgagee, (Carter,) is the com- 
plainant ; he comes to the Court asking equity, of course 
he can be required to do equity. The Chancellor has full 
power to require him to submit the 17 negroes in his pos- 
session as mortgagee, to the foreclosure and sale, as also 
to require an account of the hires and increase. Besides 
it appears that some of the negroes are still in this State, 
and Bennett who has appeared and answered this bill of 
complaint, and who is the purchaser of the equity of re- 
demption, can be required to brign forward the negroes 
which he has oF should have, and in the event he does 
not, he and said Floyd as trustees, under their agreement 
aforesaid, may be decreed to pay the value of said negroes. 
This is not subjecting the purchaser of the equity of re- 
demption to personal accountability, under an application 
to foreclose a mortgage; but it is subjecting him or them to 
personal accountability in pursuance of their agreement 
of purchase ; nor is it subjecting the estate ofthe mortgagor 
further than the value of the property subjected to the pay- 
ment of the mortgage debt. 
As we have already said, Carter having submitted to 
the jurisdiction of this Court, and asks from it equity, in 
- making him do equity, the judgment of Carter vs. Bennett, 
in Georgia, and whieh has been converted to @ judgment 
in Florida, may be acted upon as the equities of the whole 
matters may seem best. So as to the judgment in Trover 
of Bennett vs. Carter. This also arises out of the mort- 
gage transaction, and forms a part of the matters involved 
in litigation. In doing equity we see no reason why the 
judgment may not be permitted to stand restrained by the 
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injunction and be adopted by said Chancellor as an adju- 
dicated amount for hires and damages for the trespass in 
having illegally taken into possession said 14 negroes, or 
if in his opinion, after hearing all the testimony, he should 
think the amount recovered grossly unconscionable, then 
he would have power to reduce the amount to such sum as 
might be considered right and proper. 

Ifin any of the transactions in Georgia,‘or acts of Car- 
ter there, a credit in view of allthe circumstances should 
be made by way of reduction or payment on said mortgage 
in this suit, the defendants Bennett and Floyd will have an 
opportunity of showing the same and claiming the credit. 

It is insisted that the said Carter caused the equity of 
redemption in the real estate in Hall County, Georgia, to 
be levied upon there and sold wnder his said judgment at 
law, instead of under a decree of foreclosure to satisfy the 
mortgage debt, and purchased it in himself, thereby thereby 
uniting the legal and equitable title in him, and that this is 
an extinguishment of the mortgage debt. 

Whatever might be said inthis respect in a suit between 
Carter and the representatives of Jordan, {the mortgagro,) 
we donot think the'position applicable to this case, under the 
circumstances attending it. The construction which we 
have given of the agreement of purchase of the equity of 
redemption in these 79 mortgaged nergoes, si, that Bennett 
and Floyd, (the purchasers,) agreed that this mortgage 
debt and others mentioned shonld be paid out of said ne- 
gioes, or they would meet and pay the same to an amount 
not exceeding the value thereof, consequently any sale of 
said real estate on the judgment debt could work no in- 
jury to them, so far as this mortgage isconcerned, but as to 
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the said judgment and the claims of Carter against them, 
under it, any acts of said Carter’s inGeorgia or elsewhere, 
such as fraud, collusion in sale, &c., operating an injury to 
said Bennett and Floyd, or either of them, are proper 
matters of securityand adjudication by the Court on the 
final hearing under the proofs, and such credits may be de- 
creed as are proved equitable and proper. 

The 6th, 7th, 11th and 12th objections are considered and 
disposed of in what has been already said. 

As to the 8th, 9th andl0th objections, we do not think 
under the circumstances as narrated in the record of said 
trial of Bennett vs. Carter, in Trover, the Court of Chan- 
cery is authorized under the principles of the Court or of 
sound discretion, to interfere further, than has been already 
stated in this behalf, should be done by reduction if con- 
sidered just so to do under the peculiar equities of this 
whole litigation. Bills for a newtrial according to Lord 
Redesdale, Bateman vs. Wiloe, 1 Schoales and Lefroy, 201, 
have not of Jate years been much countenanced in England. 
They are very rarely entertained in the Courts of Chancery 
in this country, and never excepting in a very clear case of 
fraud or injustice, or upon newly discovered evidence, 
which could not possibly have been produced at the first 
trial. See also Floyd vs. Jane,6 John Ch., 480. 

It is laid down in Story’s Equity jurisprudence, vol. 2, 
§888, that “in general it has been considered that the 
ground for a bill to obtaina new trial after judgment in 
an action at law, must be such as would be the ground of 
a bill of review of a decree in a Court of Equity, upon the 
discovery of a new matter.” 


Again in § 887 the said commentator says: “any facts 
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which prove it to be against conscience to execute, such judg- 
ment and of which the injured party could not have avail- 
ed himself in a Court of law, will authorize a Court of E- 
quity to interfere by injunction.” 

Did this bill present no other matters of relief but a new 
trial, we should not grant it. 

As to the 13th objection. It is stated with uncertainty 
and very vaguely in the bill, that this judgment of Roberts, 
Allen & Co., was at the trialand is now the property of said 
Bennett, and that the same was prosecuted for his benefit, 
and it was for slaves which had been recaptured by 
said Bennett. Although said Bennett is specially interroga- 
ted in the 18th interrogatory of the bill as to these facts, yet 
he does hot seem to have answered said interrogatory in 
this particular. 

Should it appear as charged, it would then be a part of 
this transaction or litigation, and the same course can be 
pursued in the Chancery Court as is pointed out in the 
other judgments. 

As to the last objection. We have no “fees or costs” of 
Attorneys in this State taxable as between litigant or client 
and Attorney, othe: than is provided by the Statutes (see 
Thompson's digesi 326.) and known as “Commissions for 
collecting.”—That act provides “ That it shall not be law- 
ful for any Solicitor to charge more than five per cent on 
claims placed in his hand for collection, unless a specific 
contract in writing between the parties exists to the con- 
trary; nor shall such charge be made except on amounts 
actually collected ? 


From this Statute it is ascertained what we are to con- 


sider in this State shall be “fees” of Attornies or Solicitors 
33 
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in matters of collection, but for other services not of this 
denomination, and such as are claimed by the Solicitors in 
the case at bar, a reasonable and fair remuneration (quan- 
tum meruit) should be ascertained and allowed, and thus 
allowed will also constitute “fees or costs.” And the 
same rules of law respecting their diens so well established 
in England, where those fees or costs are taxable, should 
prevail here. 

While our Courts hold the members of the bar to strict 
accountability and fidelity to their clients, they should 
afford them protection and every facility in securing 
them their remuneration for their services. An Attorney 
has aright to be remunerated out of the results of his in- 
dustry, and his lien on these fruits is founded in equity and 
justice. 

The bill alleges in this case, that said Bennett is insol- 
vent and has removed from the State. The Solicitors then 
are without hope of payment, unless it can be secured 
out of this judgment of Bennett vs. Carter, which is the 
result of the litigation for which they claim payment. 

While we adopt as a rule, the doctrine of the Courts of 
Chancery in England, as laid down in Ex parte Rhodes, 


15 ves. 541 by _Lord Eldon, that the right of set-off 


prevails in general cases, so as to interfere with 
the Solicitors lien upon the debt recovered, yet as 
was said by Chancellor Walworth in Dunken vs. 
Vaudenbergh 1 Paige 626,“ where other claims arising out 
of different transactions and which could not have been a 
legal or equitable set-off in that suit, exists between the par- 
ties, the Court ought not to divest the lien of the Attorney or 
Solicitor which has already attached on the amount recover- 
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ed for the costs of that particular litigation.” When a par- 
ty applies to the Equity of the Court to prevent the Solici- 
tor from exercising his legal right to collect his costs, the 
equity of the Solicitor to have those costs should be taken into 
consideration.” 

The complainant applies in this case to the equity of the 
Court to prevent the Solicitors from collecting their costs 
by enforcing the judgment against him.—The trust of Ben- 
nett and Floyd arrising out of a different transaction 
than that for which said judgment was recovered, could 
not have been a legal or equitable set-off in that suit, for 
until foreclosure andsale of the mortgage negroes, the extent 
of a personal liability could not be ascertained; conse- 
quently this case comes exactly within the exception. 

The greater difficulty in this respect is, that the amount 
of Solicitors fees, respectively, are as yet undetermined. 


The bill denies that said claims for fees exists, and in- 
sists that if their liens do exist, the amount of the said 
several claims ought to be reasonably adjusted and allow- 
ed by the Court. Mr. Bennett in his answer says, the 
fees on said judgment in Trover are the sum of $5,000 to 
Judge Semmes, and to Mr. Davis, $3,700, but he does not 
inform us, whether this amount was fixed by agreement in 
writing, or when it was agreed upon, or whether agreed 
upon at all, or whether they are a mere charge made by 
them without any agreement. 

In the answer of Judge Semmes, which was filed after 
said injunction was dissolved, he states, that for his servi- 
ces in said suit he is entitled to the sum of $5,000—that said 
sum was due and owing him long before the filing of this 
bill. 
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Mr. Davis in his answer, which was also filed after in- 
junction dissolved says “that by contract with A. T. Ben- 
nett he was to receive” &c.; in another place he says, 
“that by agreement” &c. but he does not state when said 
contract was made, nor whether it was in writing, nor is 
any written contract or written agreement referred to as 
an Exhibit. 

It therefore becomes necessary, that an inquiry and in- 
vestigation should be had and the extent of the lien ascer- 
tained, which should be a reasonable and adequate compen- 
sation. This can be done at the final hearing of this mat- 
ter and the Chancellor can then make such a decree in 
this respect, if he finds no difficulties in the way, as the 
proofs may warrant and as to him may seem right and 
just, and secure the payment out of the said recovery or 
recoveries as a prior equity. 

The claim of defendant May as assignee of this Judg- 
ment of Bennett vs. Carter was briefly commented upon in 
- the argument, and it is presented in the bill and answer 
of Bennett as well as of May. Bennett states he still 
has an interest in said judgment. It matters little whethet 
he has or not; Mr. May took the assignment as a collateral 
security only, according to his own showing, and were he 
an out and out owner of it, under complete and full assign- 
ment, he would hold it subject to anterior waeies. —2 
Kelly 155. 

It is obvious that in this view of the case, the Court can- 
not dissolve the injunction or dismiss the bill. The order 
dissolving the injunction was erroneous; the injunction 
must stand and the cause remanded to the Circuit Court 
for further action. 
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It will be seen that this Court as an Appellate Court, has 
adjudicated many of the leading questions, which should 
have been first decided, by the Judge in the Court below— 
a practice of very doubtful propriety. As these questions 
were so fully and at length, urged by the Counsel of both 
parties, we consented to thus consider them; it is not 
however, to be considered so as to operate as a precedent in 
other cases. 








